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Preface

Little did I   know at the time, but this book originated in the sum-
mer of 1985, when I was an adolescent sitting in a jail cell in London. On 
the last day of a week-​long trip to England with my traveling soccer team 
from Long Island, our group of soon-​to-​be ninth-​graders was let loose in 
the streets of London. For some reason, with all the logic and wisdom of 
our teenage brains, along with some mutual peer pressure to strengthen 
our backbones, a teammate and I sauntered into an HMV music store and 
decided to shoplift cassette tapes. It seemed particularly appropriate to 
swipe a copy of the Clash’s London Calling, which I intended to give to my 
father as a birthday present. We got away with it, which was such a thrill 
that we wanted to do it again. So we went to another HMV and stuffed 
some more cassettes into the various pockets of our baggy painter’s pants. 
This time we got caught.

We were interrogated for almost an hour by HMV security personnel, and 
it did not go well. When they found the tapes from the other HMV store in 
our backpacks, the lead interrogator referred to us as “bloody Americans who 
come over here to nick our things.” He called the police, who came and took 
us away in a police van to the station, where they placed us in a holding cell 
for several hours.

The British police were by no means lenient, and they were neither 
impressed nor amused by our youthful adventurism. They filed an arrest 
report, explained that we now had a criminal record that would be expunged 
when we turned 17, and told us that we were banned from HMV stores (the 
time period of the ban was unclear—​but I have never entered one since that 
day). Although at first they insisted that we could not be released until a 
responsible adult picked us up, they eventually relented when we explained 
that we had no phone number to call (this was long before cell phones), and 
that the only way to contact our coaches was to show up at the prearranged 
meeting point in downtown London later that afternoon. They drove us 
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there, leading to a humiliating exit from the police vehicle in front of our 
bewildered teammates and furious coaches.

I have rarely shared this story about an embarrassing stage in my life, when 
this was just one of many stupid choices. Although I made a decisive change 
about a year later, I have often reflected back to a time when my life trajectory 
could have gone in a different direction. I’ve realized that I did not embody 
my foolish actions, and I was extremely fortunate that they did not come to 
define me. I got a “second chance,” and I made the most of it.

Not everybody is so lucky—​especially in the United States. Indeed, over 
the course of researching and writing this book, I’ve come to realize that 
countless Americans—​and particularly those who don’t receive the “bene-
fit of the doubt” and “privilege” of being white—​were not afforded viable 
second chances. Far too many have been condemned to a life defined by a 
criminal record that started with stupid acts of adolescence and peer pressure 
like my own. I know, of course, that my actions—​primarily shoplifting and 
sometimes drinking hard liquor before school—​may be considered relatively 
tame and innocuous compared to more serious criminal acts. But for many 
other kids, that first arrest and the subsequent “record” it creates is the begin-
ning of the end.

The U.S. arrests, prosecutes, and locks up far more people—​both juveniles 
and adults—​than any democratic country in the world. This occurs despite 
evidence showing that a person’s incarceration often leads to more—​and big-
ger—​criminality afterward, thus making society even less safe. Overall, as this 
book will show, when compared to the United Kingdom and to other dem-
ocratic countries in the world, the U.S. is particularly harsh—​or, in a slight 
twist on the words of the Eighth Amendment, “unusually cruel”—​in terms of 
how severely it punishes crime and how ruthlessly and unforgivingly it treats 
those who are (or have been) incarcerated.

My journey from that London jail cell to this project was by no means 
straightforward or direct. On the contrary, after taking advantage of my 
post-​London opportunity for a fresh start, and then devoting my time more 
constructively to both academic and athletic pursuits, I moved on through 
various stages of education and life—​from high school to college to grad-
uate school to becoming a political science professor to receiving tenure at 
Georgetown University. Along the way, I  conducted research and wrote a 
book about civil society and democracy in post-​communist Europe, and 
then another one about immigration and citizenship in the countries of the 
European Union, along with various academic articles dealing with democ-
racy and authoritarianism. I  became well established in my field, and the 
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logical path would have been to continue working and publishing in my 
areas of strength.

But during a time that should have been characterized by personal and 
professional satisfaction, I became plagued by a nagging issue that gradually 
grew into what some called my “obsession.” The starting point had occurred 
well over a decade earlier, on the first day of my senior year of high school, 
when a childhood friend and classmate, Marty Tankleff, was arrested for the 
murder of his parents. Despite the shocking accusations and headlines, the 
evidence suggested to me that Marty was likely innocent. Notwithstanding 
my naïve attempt to defend the presumption of innocence on the editorial 
page of our high school newspaper, The Purple Parrot, Marty stood little 
chance in the face of a corrupt homicide detective, overzealous prosecutors, 
and shameful coverage by the mainstream media. He was convicted and 
sentenced to 50 years to life, to be served in an upstate New York maximum-​
security prison.

Over the ensuing decade, although I occasionally mentioned to friends 
that I knew a convicted murderer whom I believed was innocent, I have to 
admit that the case—​and Marty’s plight—​became more and more distant. 
Our paths had diverged at age 18, as Marty went to jail and I went to Yale. 
But we reconnected in 2004, and what started with occasional letters grew to 
become an extraordinary collaboration and friendship that reshaped my life. 
I began to visit Marty in prison regularly, conducted research for him, sent 
him documents and materials, met with his legal team and public supporters, 
published an op-​ed on his case and plight in the New York Times, wrote an 
amicus brief on behalf of our high school classmates that became part of his 
final appeal, and promised him that I would never give up fighting for his 
freedom or helping him after he would attain it. And I flew back from Paris to 
be present when Marty was finally exonerated and released on December 27, 
2007—​after over 17 years of wrongful incarceration—​and joyfully celebrated 
with him, his family, and the rest of his “team.”

Although one might have thought such a “happy ending” would put to 
rest my obsession with criminal justice, Marty’s experience was just the begin-
ning for me. In fact, what originated as my individual quest to support jus-
tice for my friend transformed into a much broader goal and a much bigger 
challenge. Simply put, what happened to Marty opened my eyes to the major 
and fundamental problems with the American criminal justice system. My 
personal and intellectual trajectory went through three stages: (1) it started 
with my concern for Marty as an individual and my friend; (2) my interests 
then expanded to the larger issue of wrongful convictions, as I met numerous 
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other “Marties” who had served countless years and decades before being 
exonerated—​while also learning about hundreds of others, and understand-
ing that there are likely tens of thousands more that we will never even hear 
about; (3)  finally, my journey led me to realize that the problems with the 
American criminal justice system go far beyond the innocent people it has 
trapped and mistreated, and that at core it is astoundingly and unacceptably 
punitive, vindictive, and unforgiving, while also based on underlying racial 
discrimination. I didn’t arrive at this conclusion overnight, as it was a long 
and difficult learning process that required me to question—​and ultimately 
reject—​the facile platitudes that American children learn about having a jus-
tice system that “guarantees and protects the rights of the innocent,” is “the 
best in the world,” and treats people in a way that is “colorblind.”

While Marty was still incarcerated, and as the 18th of his 19 appeals was 
denied, my desire to correct the injustice of his situation—​and perhaps to 
influence the plight of many others—​led me to decide to enroll in law school. 
This was certainly considered an unusual step, given that the academic lifestyle 
of a tenured professor is often viewed as a life of leisure, and there is nothing 
leisurely about being a law student. But thanks to the inspiring courses by 
some of my teachers/​colleagues at the Georgetown University Law Center—​
especially Stephen Bright, Rosa Brooks, Sharon Dolovich, Peter Edelman, 
Gregory Klass, John Mikhail, and Robin West—​the seven semesters it took 
me to finish my J.D. went by surprisingly quickly. And I even took and passed 
the New York bar examination to officially mark the completion of my jour-
ney to becoming an attorney—​albeit one who has not practiced law (yet?).

This book represents the next step in the development of my interest in 
and passion for criminal justice and prison reform. It brings together my 
background and training in the political science subfield of comparative 
politics with my study of prisons and punishment in the U.S. I came to this 
project over the course of my law studies, when I realized that even though 
there are numerous excellent works that focus on the problems of American 
criminal justice and prisons, very little of it is explicitly comparative. And my 
prior work has taught me that there is tremendous value to comparison—​that 
one can better understand the features of a particular country by contrasting 
it to others that are different. I therefore wrote early drafts of several of the 
chapters in this book as seminar papers for my law classes.

The best research and writing are often combined with teaching, and indeed 
this project came together on both sides of the lectern. At Georgetown, where 
I have now taught six cohorts of my “Prisons and Punishment” class, I have 
been fortunate to have the opportunity to broaden my knowledge while also 
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refining my ideas in the company of some of the brightest and most passionate 
students imaginable. For a long time, my experiences inside prisons had been 
restricted to visiting rooms, tours of several facilities provided by wardens 
and administrative staff, and a memorable three hours of playing tennis and 
interacting with the San Quentin “Inside Tennis Team” (which I wrote about 
for Sports Illustrated).1 But starting in the Fall of 2014, my engagement has 
become much deeper, as I have had the opportunity to teach a weekly class to 
a dedicated group of students within the confines of the Jessup Correctional 
Institution, a maximum-​security prison in Maryland. I have taught a version 
of my “Fascism and Extremist Movements” class (which the Jessup officials 
asked me to rename “World History”), a comparative criminal justice class, 
and several semesters of an ongoing “World Politics” colloquium, where 
I have brought in guest speakers who have lectured and led discussions on 
their topics of expertise, while always leaving the prison feeling amazed and 
inspired by the intellectual curiosity and engagement they encountered—​and 
many have referred to it as “the best teaching experience I’ve ever had.” In 
the Spring 2016 semester, I also taught an “inside-​outside” class called “Prison 
Reform Project,” which brought together 15 of my best Georgetown students 
with 16 of my top Jessup students, and they all worked side by side on infor-
mative and engaging multimedia criminal justice and prison reform proposals 
that were presented to several hundred people (including family members of 
the incarcerated students) at a very emotional public event at Georgetown.2

My students have been a tremendous source of inspiration to my research 
and life. The Georgetown students have given me hope that the next genera-
tion of leaders will have a radically different approach to the punishment of 
crime. The Jessup students have helped to convince me that formal education 
and intelligence are not necessarily correlated, while inspiring me to appre-
ciate the human potential that lies within all people when they are given a 
genuine opportunity to perform and to shine. And the occasions when I was 
able to combine Georgetown and Jessup students together in the same class-
room have without question provided the most extraordinary and gratifying 
teaching moments of my career.

This book would not have been possible without the help of many people. 
I am grateful to my agent Will Lippincott, who saw the value in this project, 
and to my editor David McBride and his outstanding colleagues at Oxford 
University Press, for supporting it and bringing it to fruition. Moreover, I 
was fortunate to receive excellent research assistance with different aspects 
of this project from Jeremy Dang, Christina Dibartolo, Jolene Hansell, Julia 
Kerbs, Thijs Kleinpaste, Jenna Lefler, Michael Malinics, Lisa Rudolph, and 
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Nicholas Zaremba. Thanks to support from a “book incubator” grant from 
Georgetown, I was able to host an event that provided me with extremely 
helpful feedback from Sharon Dolovich, Jennifer Hochschild, Mary 
Katzenstein, Marc Mauer, and Michael Tonry—​all distinguished scholars 
and experts whose work has informed this project since its very inception. 
And by teaching a course at Jessup that was based on earlier versions of the 
chapters in this book, I was able to receive a different—​but just as valuable—​
kind of “expert” feedback from a group of men who know American criminal 
justice and prisons from the “inside.” Although it was bittersweet for many 
of them to learn about the more humane, forgiving, and supportive practices 
that exist in other countries, the insights of my Jessup students—​including 
Eddie Adamson, Thomas Anderson, Kenneth Bond, Thomas Davis, Ronald 
Epps, Clifton Fitzgerald, Darren Glenn, James Gorham, Hakim Gurley-Bey, 
William Horton, Leslie Humphrey, Warren Hynson, William Johnson, 
Arlando Jones, Denatian Kent, Delonte Kingsberry, Donald Knight, Marcus 
Lilly, Lewis Lucas, Zakaria Oweiss, Robert Pittman, Avion Rose, Harlow 
Sails, Virian Simms, DeWalt Stewart, Marcus Tunstall, D’Quinta Uzzle, 
Derrick Webb, and Michael White—​helped advance this project immensely. 
My friend Vincent Greco, who served time with these men inside and helped 
to create and run the education programs at Jessup, has been an invaluable 
source of insight in the several years since his release. And I am very grateful 
to Joshua Miller and the Prison Scholars Program for giving me the opportu-
nity to teach—​and learn—​about prisons from within prisons.

I am also very appreciative of the understanding and encouragement I’ve 
received from many of my Georgetown colleagues, who for years put up with 
my endless rants about Marty’s wrongful conviction, and who then withheld 
judgment (at least in my presence) when they learned that my indignation 
was leading me to go “back to school.” My department chairs—​George 
Shambaugh, Michael Bailey, and now Charles King—​have provided unwav-
ering personal and institutional support and flexibility as I followed my pas-
sion and this new path. Over 45 colleagues—​most from Georgetown, but 
many from other institutions as well—​have come to give inspirational guest 
lectures at Jessup for my “World Politics” speaker series. And by supporting 
my proposal to launch the Prisons and Justice Initiative in the Spring of 2016, 
President John D. DeGioia and his university administration have demon-
strated their genuine commitment to the Jesuit educational pursuit of cura per-
sonalis (care of the whole person). This core Georgetown mission encourages 
students to make connections to the world outside the classroom, to embrace 
ethnic, cultural, and religious diversity, and to maintain a commitment to 
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social action. In just a very short time, the Prisons and Justice Initiative has 
already generated a tremendous amount of attention to, and enthusiasm for, 
this bipartisan cause—​on the Georgetown campus and beyond.

Other friends, near and far, have also contributed to what became much 
more than a “research project,” as it turned into a “life project” that is really 
only just beginning. Many friends, too numerous to name individually—but 
they know who they are—have provided spurts of motivation and energy at 
times of self-​doubt. Thank you all for encouraging, supporting, and pushing 
me to follow my passion, and to do what I feel is morally important and polit-
ically necessary.

Finally, I want to acknowledge the unwavering support of my family. My 
parents, Brigitte and Dick Howard, continue to provide me with intellectual 
nourishment and encouragement throughout my sometimes unpredictable 
twists and turns—​even if they are not thrilled that I’ve chosen to recount my 
youthful indiscretions above. My wife, Lise Morjé Howard, not only toler-
ated but actually encouraged my “unusually cruel” plan of getting a J.D., and 
she has endured countless conversations about a topic that was far removed—​
though perhaps not as different as it might initially appear—​from her own 
research and writing on civil wars, ethnic conflict, and peacekeeping. And our 
children, Zoe and Julien, know much more about prisons than just about any 
two teenagers could—​and probably should. I’ve learned more from my con-
versations with them about this topic than they will ever realize.

I’ve chosen to dedicate this book to Martin Tankleff. Marty has been and 
continues to be an inspiration to me, as well as a close friend. His fortitude in 
the face of such extreme injustice and unusual cruelty, along with his bound-
less optimism and positive energy, have motivated my new calling and voca-
tion. I can only hope that some of this passion will be felt by readers in the 
pages ahead.
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Introduction

Alexis de Tocqueville has been rightly considered one of the most 
astute and prescient analysts of American democracy and culture. Indeed, his 
many predictions included the distinctive and lasting strength of American 
civil society, the looming civil war over slavery, and the future conflict with 
Russia. Yet even he could not have predicted the dramatic turn that has 
occurred in the very realm—​criminal justice and prisons—​that initially 
brought him to the United States in the early 1830s. After observing prisons 
in several parts of the country, Tocqueville concluded, “In no country is crim-
inal justice administered with more mildness than in the United States.”1 Yet 
today, over 180 years later, it would be utterly inconceivable to refer to the 
“unusual mildness” of American punishment. On the contrary, the American 
criminal justice and prison systems have become—​borrowing from the lan-
guage of the Eighth Amendment—​“unusually cruel.”

This assessment of contemporary American punitiveness is hardly orig-
inal. In fact, in recent years, it has become commonplace for journalists, 
political commentators, and scholars to acknowledge that the American 
criminal justice system is among the most punitive in the world—​and cer-
tainly the harshest among Western democracies. In order to provide empirical 
substantiation for this claim of “American exceptionalism,” newspaper arti-
cles often mention that although the U.S. is home to only 5 percent of the 
world’s population, it contains almost 25 percent of the world’s prisoners.2 
In addition, many excellent works of scholarship have described, explained, 
and bemoaned the morass of criminal justice and prisons in America.3 Most 
of them present data showing that the U.S. incarcerates about 700 people  
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per 100,000 in the population, a rate that is 7–​10 times higher than incarcer-
ation levels in Europe or Canada.4

The overall disparity in incarceration rates between the U.S. and other 
advanced democracies—​as made clear by such basic statistics on incarcer-
ation levels—​is so dramatic and clear that there seems to be little need to 
describe it more closely. As a result, while many scholars from disciplines as 
diverse as law, criminology, sociology, or political science have been exam-
ining and decrying various aspects of mass incarceration in the U.S., the dis-
cussion has largely eschewed broader comparative analysis. Although there 
are some important exceptions,5 most scholars provide rudimentary statistics 
on cross-​national per capita incarceration rates as prima facie evidence of the 
comparatively high level of American punitiveness, before focusing almost 
exclusively on the U.S. Some also mention that until the mid-​1970s, the incar-
ceration rates in the U.S. were quite similar to those of other industrialized 
democracies. Yet very few attempt to specify how, to what extent, and why 
criminal justice has become so much harsher in the U.S. than in other coun-
tries. Without such a comparative perspective, it is difficult to grasp just how 
much the U.S. has changed over the past several decades, and to realize how 
egregiously far the American criminal justice system lies outside the norm 
of established democracies. Moreover, the lack of cross-​national comparisons 
prevents an important and constructive consideration of what models or 
options work elsewhere—​and might potentially be available for adoption in 
the U.S. one day.

This book pushes much further in that comparative direction. It seeks to 
provide a careful and systematic analysis of the criminal justice and prison 
systems in the U.S. by placing them in direct comparison with a set of coun-
tries that are otherwise similar—​whether in terms of democracy, economic 
well-​being, cultural heritage, or strategic alliances. By crafting explicit com-
parisons to these other countries, we can better explore the distinctive fea-
tures of American punitiveness. Such a comparative perspective provides a 
much more informed assessment of the American system than an analysis 
based solely on the U.S. or one that refers to an abstract and universal moral 
or normative standard. Furthermore, the discussion of alternative models and 
practices in other countries suggests possible solutions and reforms to the cur-
rent situation, which so many scholars and commentators—​from all political 
persuasions—​have criticized.

The analysis and findings of this book provide a new perspective on 
American exceptionalism—​a topic with a long and sometimes contradic-
tory intellectual tradition.6 The concept has been applied—​for the most part 
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very positively—​with reference to many different American features, ranging 
from Tocqueville’s characterization of American freedom and democracy,7 
to Werner Sombart’s explanation for why there is no socialism in the U.S.,8 
to Louis Hartz’s account of the American liberal consensus,9 to Presidents 
Wilson, Roosevelt, Kennedy, Reagan, Clinton, and Bush’s appeals for patrio-
tism and sacrifice during wartime,10 to the larger religiously-​inspired historical 
mission to “promote liberty or liberal democracy in the world.”11 American 
public opinion seems to support this largely positive approach to American 
exceptionalism, as 80 percent of respondents to a Gallup survey agreed that 
“Because of the United States’ history and its Constitution […] the U.S. has 
a unique character that makes it the greatest country in the world.”12

The subtitle of this book, however, refers to the “real” American excep-
tionalism because—​as subsequent chapters will show—​the criminal justice 
and prison systems in the U.S. lie so far outside the mainstream of other com-
parable countries that the size of the difference dwarfs most other respects in 
which the U.S. has been cast as being exceptional. And the negative interpre-
tation of this American exceptionalism in the context of criminal justice and 
prisons should prompt some soul-​searching about how this can fit within a 
wider American history and tradition that is supposed to be more enlight-
ened and superior.

The rest of this introductory chapter synthesizes the field of comparative 
criminal law that focuses on American punishment in comparative perspec-
tive. I start by discussing the methodological challenges in developing a refined 
indicator of punitiveness across countries, which explains why most analysts 
apply the standard “incarceration rate” measure. I then apply this indicator to 
the U.S., showing both the tremendous increase in American imprisonment 
since the mid-​1970s and the massive differences between the U.S. and other 
advanced democracies today. Next, I lay out the research design and justify 
the methodological approach I use in the book. After a brief discussion of 
cross-​national variation in both crime rates and police practices, I introduce 
and justify my use of a qualitative, comparative perspective while addressing 
the key stages of the “life cycle” of criminal justice. Finally, I provide a road-
map of the chapters that follow, before reiterating the overarching purpose 
and contribution of the book.

Measuring Punitiveness
Most analysts of comparative punishment have—​often reluctantly—​applied 
a common indicator to distinguish between levels of punitiveness across 
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countries. The measure, derived from national-​level data provided by each 
country’s national prison administration, captures the number of prisoners 
(including pretrial detainees and those serving short jail sentences) at a given 
point in time per 100,000 people of the national population. The Institute 
for Criminal Policy Research (ICPR) calculates and distributes its “World 
Prison Brief,”13 showing the prison population total, the relevant date asso-
ciated with the figures, the estimated national population, and the “prison 
population rate (per 100,000 of national population),” which is the measure 
that then gets widely used.

In an ideal statistical world, we would have much more precise cross-​
national data that would allow for a disaggregated picture of how countries 
compare on very specific criteria and indicators. Indeed, one might expect to 
find common quantitative measures of the average sentence length and time 
served for certain crimes, which would allow for a different perspective on 
cross-​national punitiveness. But the field has not yet reached that point.14

One reason has to do with the multiplicity of laws, policies, and applica-
tions in a diverse federal country such as the U.S.15 In fact, there are few solid 
measures of punitiveness across U.S. states, much less national-​level indicators 
that can be applied across countries. Within prisons themselves, there is a lack 
of access to hard data, as prisons largely operate “behind closed doors,” and 
they are not particularly forthcoming about what happens inside.16

On the international level, there are tremendous research obstacles to 
collecting good, comparable data. Aside from linguistic differences, there 
are also definitional problems in terms of how key crimes and concepts are 
incorporated into statistics. William Selke points out that “robbery is clas-
sified as a violent crime in some nations and as a property crime in others.”17 
The same goes for numerous other crimes. This type of problem plagues all 
aspects of crime statistics, from tabulating arrests to establishing conviction 
rates. Moreover, each national (much less subnational—​which complicates 
things further) distinction is one element of a larger criminal justice system, 
and it can be methodologically dangerous to “cherry-​pick” certain figures 
separate from their broader context. For example, high conviction rates may 
be a result of ruthless prosecutors, but perhaps they are actually caused by a 
police system that is very careful about determining which cases to pursue.18 
To compare conviction rates blindly would thus be foolhardy.

Over the past few decades there have been several attempts to create more 
unified data collection on criminal justice issues. Two of the most promi-
nent have been INTERPOL (created by the International Criminal Police 
Organization) and the United Nations surveys on “World Crime.”19 These 
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and other studies have attempted to come up with standardized catego-
ries that can accommodate countries that have different legal definitions of 
crimes. The problem, according to Michael Tonry and David Farrington, is 
that the reports consist of “undigested police data,” which are “subject to all 
the standard noncomparability problems and the additional ones that no one 
knows how accurate and complete the national reports are, or how consist-
ently the data are reported and recorded over time.”20 A related problem is 
the underreporting of crimes, which can occur for many reasons and may vary 
significantly across countries, thus undermining the comparability of national 
statistics.21

In other words, as Michael Cavadino and James Dignan argue, “Alternative 
measures—​such as numbers in prison as a proportion of crimes officially 
recorded, or prison population per number of criminal convictions—​might 
in theory seem preferable, but suffer from their own drawbacks.”22 This type 
of data has questionable reliability—​both in terms of the different ways in 
which convictions are reached across jurisdictions and the reporting of crimes 
to the police. As a result, “It becomes difficult to generate even a very basic 
data set that is comparable from country to country.”23

In short, we are still a long way off from having excellent cross-​national 
quantitative measures of punitiveness. As Tonry and Farrington put it, “The 
best way […] would be to conduct a longitudinal study that tracked offend-
ers through the criminal justice system, using a unique identification number 
for each offender at each stage.”24 But this is not in the realm of the possible—​
especially not cross-​nationally. Cavadino and Dignan add that “Other, bet-
ter, measures might include the probability of imprisonment and average 
days of imprisonment served, in the aggregate or disaggregated by types of 
offense, relative to victimization, recorded crimes, arrests, prosecution, con-
victions, or (for sentence length) prison sentences.”25 Again, this is simply not 
feasible. In the end, for better or worse, the numerous methodological prob-
lems with cross-​national data usually leave us with the standard measure of 
incarceration rates.

Incarceration Rates in the U.S. and the World:  
The Empirical Results

There are several ways to analyze American incarceration rates in compara-
tive perspective. Although this book focuses on the cross-​national dimension, 
one can also fruitfully consider the number of prisoners over time, as well as 
explore the differences across gender and racial groups.
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Figure 1.1 presents the changes in levels of American incarceration in two 
ways: the line shows the raw number of prisoners from 1880 to 2014, whereas 
the bars adjust for population size by indicating the number of people incar-
cerated per 100,000 in the population (which is the standard measure for 
“incarceration rates”). While the early years indicate only modest prison 
growth rates, the figure shows that the numbers and rates spiked up starting 
in the mid-​1970s, exploding from about 503,000 in 1980 to over 2.2 million 
by 2014 (and actually surpassing 2.3 million in 2008), a roughly 500 percent 
increase in just three decades.

In addition to the 2.2  million incarcerated, numerous other Americans 
who are not currently in prison are still under some type of correctional 
supervision, namely probation (i.e., as sentenced by a judge, usually instead of 
jail time) or parole (i.e., the conditional release of a prisoner who has served 
part or all of his or her sentence). Figure 1.2 shows the evolution of those 
numbers from 1980 to 2014. The increase has been steep in each category, 
as the number of people on probation has increased from about 1.12 million 
to 3.86 million, and those on parole from approximately 220,000 to almost 
860,000.26 By 2014, the grand total of people in the U.S. who are under one of 
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these forms of supervision is now just under 7 million (up from about 1.8 mil-
lion in 1980, and having reached a high of 7.3 million in 2008), correspond-
ing to well over 3 percent of the adult population. Moreover, in many states, 
former convicted felons—​even those who may have accepted a plea bargain 
and served little or no jail time, as well as those who are out on parole or 
have completed their “debt to society”—​are prohibited from voting for many 
years or even in some cases the rest of their lives, in addition to facing other 
long-​term economic and social consequences and stigmas.27 In other words, 
the effect of incarceration often lives well beyond a given person’s continuing 
correctional supervision.

Figure 1.3 presents the American prison population rate, based on 2014 
data, showing the gender and racial/​ethnic disparities of imprisonment. 
When adjusted for each group’s respective 100,000 population, it shows a 
tremendous gender gap between men and women in all three of the measured 
racial/​ethnic groups—​a finding that is not surprising given that men com-
mit crimes at much higher rates than women in all societies. What is particu-
larly striking is the overwhelming racial and ethnic disparity, with over 2,700 
black men per 100,000 locked up in 2014, well over double the proportional 
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amount of Latino men, which is itself more than twice the level of white 
men. The proportion of incarcerated black men is almost six times higher 
than that of white men. Although a sustained discussion of gender and race 
in American criminal punishment goes beyond the bounds of this chapter, it 
is worth stressing the staggering differences shown in this figure.

If we look at these data somewhat differently, Figure 1.4 shows the like-
lihood of a person within each respective gender and racial/​ethnic group of 
being imprisoned at some point in his or her life. Again, the gender disparities 
are obvious—​though it should be mentioned that women represent the fast-
est-​growing population in American jails and prisons28—​and the distinctions 
across racial/​ethnic groups (within both genders) are tremendous. Most strik-
ingly, the figure shows that one in three African ​American men will spend 
some time in prison in his lifetime.

The next set of figures turn to the cross-​national perspective, which is the 
central focus of this book. Figure 1.5 presents the prison population rates per 
100,000 people in 2015 for 21 selected countries, all of which are advanced 
industrialized societies, liberal democracies, and Organisation for Economic 
Co-​operation and Development (OECD) members. The figure speaks for 
itself, showing that most of the countries have rates below 100 (i.e., under 
0.1 percent of the population is in prison), whereas several are above 100, with 
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Latina women 64

White men 465

Black men 2724

Latino men 1091

Figure 1.3  Incarceration Rate per 100,000, by Gender, Race, and Ethnicity, 2014
Source: Sentencing Project 2015a
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New Zealand at 194. But the U.S. is clearly on a different level altogether, with 
a rate of nearly 700. At the high-​water mark of 2008, its incarceration rate had 
reached 756, corresponding to roughly 0.75 percent of the total population—​
including women, children, and the elderly—​with more than 1 percent of the 

Figure 1.4  Lifetime Likelihood of Imprisonment of U.S. Residents Born in 2001
Note: Figure reproduced from Sentencing Project 2015a (based on BJS data from 2001)
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Figure 1.5  Incarceration Rate per 100,000 People, by Country (2015)
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American adult population behind bars.29 Indeed, according to the Institute 
for Criminal Policy Research—​which until 2014 was called the International 
Centre for Prison Studies—​the only significant countries that come remotely 
close to the U.S. rate are Rwanda, Russia, and Georgia, which certainly do not 
have exemplary judicial systems.

Figure 1.6 separates out the pretrial detainees (often called “remand pris-
oners” in other countries), which were also included in the totals shown in 
Figure 1.5. Figure 1.6 shows that the U.S. has nearly four times as many pre-​
trial detainees as the next closest country, and more than six times as many as 
the average across all other countries.

Figure 1.7 isolates juvenile prisoners for selected countries for which data 
are available, and it provides the rate of prisoners per 100,000 people who 
are aged between 10 and 17. Once again, the difference between the U.S. and 
the other countries is overwhelming, with 336 juvenile prisoners per 100,000 
juveniles in the population, which is almost five times higher than the next 
closest country, and over 14 times higher than France or Germany.

Finally, if we turn to gender, Figure 1.8 shows that the U.S.  incarcerates 
nearly 65 women per 100,000, corresponding to a rate over 5 times greater 
than the next-​highest country (New Zealand), and more than 10 times the 
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Figure  1.6  Pre-​Trial Detainees and Remand Prisoners per 100,000 People, by 
Country (2014)
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Figure 1.7  Juvenile Prisoners per 100,000 Aged 10–​17, by Country (2003–​2004)
Source: Cavadino and Dignan 2006, p. 301
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average of the other 20 countries. In fact, the American incarceration rate for 
women is actually higher than the overall incarceration rates in several other-
wise comparable countries.

As illuminating as these recent snapshots are, a dynamic approach to com-
parative incarceration rates over time best captures the extent to which the 
current American exceptionalism represents a dramatic change compared to 
just four decades ago. Indeed, looking at the changes over time provides a cru-
cial perspective that helps to highlight both the level and timing of American 
punitiveness.

The most revealing and powerful figure of all is Figure 1.9, which shows 
the prison population rates at 5 different points in time—​1971, 1985, 1995, 
2005, and 2015—​in the 10 countries for which there are available data, along 
with the European average. The 1971 starting point represents the earliest 
date for which there are comparable European data. The results show that 
the U.S. was actually quite similar to the nine European countries in the early 
1970s, with incarceration rates that were slightly higher, yet not far outside 
of the range of other European countries. But the gap increased substantially 

800

700

600

500

400

300

200

100

0
1971 1985 1995 2005 2015

U.S.

European average

Belgium

France

Netherlands

Germany

Denmark

Norway

Sweden

Finland

England and Wales
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from 1971 to 1985, when the U.S. rates rose to become over three times higher 
than any other European country. And that high rate of increase continued 
over the ensuing decades. Looking at the nine European countries collec-
tively, we find that the average European imprisonment rates increased from 
63.2 in 1971 to 66.1 in 1985 to 73.9 in 1995 to 91.2 in 2005—​thus representing 
a 44 percent increase over a 34-​year period—​and then dropped slightly to 
82.1 in 2015. In contrast, the American rates increased by 468 percent over 
that same time period (1971–​2005), before dropping slightly over the sub-
sequent decade.30 Even after the latest drop, the 2015 figures show that U.S. 
rates are still over 8.5 times higher than the European average.

In short, although the basic “incarceration rate” measure is a rather blunt 
instrument that leaves out nuance and detail, it produces a clear and strik-
ing finding of American punitiveness that is beyond question or dispute. 31 
Moreover, the comparative empirical evidence yields three important conclu-
sions: first, if we look back historically, the levels of imprisonment and cor-
rectional supervision in the U.S. used to be roughly comparable to those in 
European countries; second, the differences today between the U.S. and other 
liberal democracies are massive and unprecedented; and third, putting the 
first two together, the contemporary gap is a relatively recent phenomenon. 
In other words, the United States was not always exceptional in terms of pris-
ons and punishment, but over the past four decades it has become unusually 
cruel.

Research Design
Fortunately, the limitations on quantitative cross-​national data identified 
above do not preclude rigorous examination of the U.S. in comparative per-
spective. This book therefore employs a qualitative, case-​based analysis to 
explore exactly how and why the U.S. is more punitive than other comparable 
democracies. The research design of the book brings together two overlap-
ping dimensions: the first explores what I call the “life cycle” of criminal jus-
tice, with chapters covering the topics of plea bargaining, sentencing, prison 
conditions, rehabilitation, parole, and societal reentry; the second dimension 
carries out sustained comparisons to three countries—​France, Germany, and 
the United Kingdom. Within each chapter that addresses a different step in 
the criminal justice life cycle, I lay out the history, law, policies, and practices 
in the U.S. and in the three comparison cases. The result is a sustained com-
parative analysis of American punitiveness that covers the key stages of crim-
inal justice.
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The Very First Steps in the Life Cycle of Criminal Justice:  
Crime and Policing

Although the next chapter begins the life cycle with the plea bargaining pro-
cess, two prior steps deserve mention here. The first is the initial starting point 
of crime itself, which of course varies across both time and space. The second 
is the official state reaction to crime, namely policing.

Crime
The logical, even instinctual, response to the question about what explains 
variation in criminal punishment is that it is a direct reaction to crime itself. 
In other words, according to this view, state punitiveness is simply a func-
tion of the level of crime in a given community or society. And if American 
incarceration rates are higher than those in other countries, it must be because 
Americans commit more crimes. Although this argument is intuitive and 
tempting, the reality is more complex and multifaceted.32 On the one hand, 
it is undeniable that a genuine rise in crime in the 1960s, 1970s, and 1980s did 
contribute to the “punitive turn” in the U.S., but on the other hand, the puni-
tiveness continued to increase over the course of the subsequent and sustained 
decline in crime that has occurred since the early 1990s. And in comparative 
perspective, studies of crime and incarceration point to a disconnect between 
these two phenomena, thus putting into question the direct relationship that 
so many people assume is naturally the case.

For the first half of the twentieth century, American crime rates were 
not particularly unusual or frightening. Yet, as Henry Ruth and Kevin Reitz 
write, “With alarming suddenness in the 1950s and 1960s, U.S. crime rates, 
especially those for serious violent offenses, broke from their long-​established 
slide as if they had acquired a perverse will of their own.”33 By the early 1990s, 
“By all measures, the United States was the most dangerous of first-​world 
countries.” This outlier status applied especially to homicides, but also to 
“other categories of grave violence, such as armed robbery, rape, and assaults 
with life-​threatening injuries”—​but not to “less serious offenses […], such as 
property crimes, or violent crimes without serious injury.”34

Both the actual spike in violent crime and the fear it engendered were real 
and politically influential. They also took place within a climate of economic 
crisis and societal angst that led to what David Garland calls a new “culture 
of control,” which emphasized a host of new punitive measures, including 
mass incarceration, private policing, surveillance measures, and gated com-
munities.35 The “competition” that emerged between candidates and parties 
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to propose and support ever-​tougher crime control policies led to what 
Jonathan Simon terms a “culture of fear,” whereby crime—​and especially 
media-​driven fear of crime—​became an American obsession that distorted 
and threatened the very fabric of American freedom and democracy.36 And 
this fear led to what Peter Enns has shown to be a well-​articulated public 
opinion pressure for politicians to propose and pursue increasingly punitive 
measures.37 Moreover, as Michael Javen Fortner has argued, these fears were 
not only within white society, but the push for punitive reforms in response 
to high crime rates also came from many black political leaders, as well as the 
“black silent majority.”38

Although one should not overlook or downplay the importance of the rise 
in crime—​both real and perceived—​for sparking the punitive response in the 
U.S., crime rates cannot explain the persistence and even further expansion of 
punitive policies, as those rates have declined precipitously and continuously 
since the early 1990s, while incarceration rates continued to soar. As Ruth and 
Weitz explain, “In every year after 1993, homicide rates dropped until, at the 
turn of the new century, they had fallen back to the death tolls of the mid-​
1960s. Other categories of grave violent offenses declined in the same time 
period, and the United States enjoyed drop-​offs even among many less serious 
offenses.”39 More recently, Inimai Chettiar added that “Crime is about half of 
what it was at its peak in 1991. Violent crime plummeted 51 percent. Property 
crime fell 43 percent. Homicides are down 54 percent.”40

Could the rising incarceration rates explain the declining crime rates? In 
other words, could the fact that more criminals are locked up—​incapacitated, 
in the language of conservative criminologists following the tradition of James 
Q. Wilson41—​be the reason why fewer crimes are being committed? At first 
glance this seems plausible and perhaps even logical. Yet on closer examina-
tion, numerous scholars have found that incapacitation can only account for a 
small fraction of the crime decline.42 Chettiar’s analysis shows that “Increased 
incarceration accounted for about 6  percent of the property crime decline 
in the 1990s, and 1 percent of that drop in the 2000s. The growth of incar-
ceration had no observable effect on violent crime in the 1990s or 2000s.” 
She adds that “This last finding may initially seem surprising. But given that 
we are sending more and more low-​level and non-​violent offenders to prison 
(who may never have been prone to violent crime), the finding makes sense. 
Sending a non-​violent offender to prison will not necessarily have an effect 
on violent crime.”43 In short, even if there is an initial—​albeit still small—​
effect of incapacitation on crime rates, the massive expansion of incarceration 
clearly reached “diminishing returns” on crime reduction.
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A more detailed analysis of the connection between crime and incarcer-
ation rates—​from several different comparative perspectives, both domestic 
and international—​is especially instructive. Within the U.S., a cross-​state 
analysis of crime and incarceration rates in the 50 U.S. states shows that there 
is little systematic relationship between the two factors.44 States with higher 
crime rates do not necessarily have higher incarceration rates. Moreover, 
states that have recently cut their incarceration rates (primarily New  York, 
New Jersey, and California) have not seen a subsequent rise in crime rates.45 
In other words, variation in crime levels has little to no connection to varia-
tion in incarceration rates across the American states.

If we look at the relationship over time, Figure 1.10 provides a revealing 
picture of the dissociation between crime and incarceration rates. Whereas 
from 1960 to 1980 the levels of both property crime and violent crime fluctu-
ated somewhat in line with both incarceration rates and the total population 
in the U.S., a stark divergence began in 1980. From that point onward, even 
though the crime rates remained close to level—​albeit with some occasional 
spikes and dips, most notably in the late 1980s and early 1990s, when violent 
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crime rose, before dropping consistently ever since—​incarceration rates shot 
upward. The disparity shows clearly that the rise in incarceration cannot be 
explained by a rise in crime.

When we turn to a comparative perspective on crime, even though lev-
els of violent crime—​particularly murder, given the prevalence of guns—​are 
indeed higher in the U.S. than in comparable countries,46 victimization stud-
ies show that the risk of being a victim of crime is not considerably higher 
in the U.S.47 And other measures show that throughout the Western world, 
after long-​standing historical declines in crime rates over centuries, levels 
increased somewhat from the 1960s to the 1990s, before once again continu-
ing to decline since then—​leading Michael Tonry to conclude, “There is only 
one story: crime rates are falling throughout the developed Western world.”48 
This perspective alone is an important contribution to a debate that often 
focuses on the U.S.  in complete isolation from other countries, not taking 
into account that crime trends in the U.S. are not in fact uniquely American.

Moreover, in terms of the supposed crime-​prison nexus, Tonry and many 
other scholars have demonstrated that although crime rates in the U.S. have 
fluctuated according to the same general pattern as other Western countries, 
only American imprisonment rates have soared. In a 2005 article, Tonry and 
Farrington show that even though the crime rates in the U.S.  and Canada 
have remained parallel for decades, there is “no resemblance between 
American and Canadian imprisonment trends.”49 And in his 2014 contribu-
tion, Tonry shows that North American homicide rates “moved almost in 
lockstep” and robberies “were also closely similar,” whereas incarceration rates 
in Canada remained essentially flat over the entire period of American mass 
incarceration.50

In short, putting these three comparative perspectives—​cross-​state, 
cross-​time, and cross-​national—​together, there is little evidence to sup-
port the otherwise enticing argument that American crime rates explain 
American levels of incarceration. Although certainly the initial spike in 
crime had a strong effect on crime control policies and the general culture 
of hysteria about crime and a desire for harsh punishment, crime and incar-
ceration rates have not moved together. Subsequent chapters will demon-
strate that it was specific policy changes that directly led to today’s mass 
incarceration reality.

Policing
Another prior step to the criminal justice life cycle involves the role of polic-
ing. Here there are not only very few comparative analyses available, but even 

 



U n usua lly   C ru el18

18

within the U.S. recent events have shed light on the problem of inconsistent 
or nonexistent data on a crucial and explosive issue.51 It is difficult to gener-
alize based on unsystematic information, but a cursory comparison indicates 
that American police tend to be more aggressive, violent, and militarized than 
their European counterparts.52 Moreover, Jacqueline Ross’s research on under-
cover policing and covert operations shows a much greater official tolerance 
and support for deceptive tactics in the U.S., whereas her three comparative 
cases of France, Italy, and Germany maintain significant legal and practical 
protections for targets of police investigations.53 Within the ordinary context 
of a criminal investigation, this means quite simply that American police can 
(and routinely do) lie to suspects in an attempt to trick them, whereas this 
practice is not allowed in European countries.

One of the main roles of the police in investigating crime involves stop-
ping potential suspects. Although comparable statistics on “stop and frisk” 
practices do not exist, studies show that minorities are also distinctly targeted 
for such searches in European countries, just as in the U.S.54 The European 
studies are based on percentages—​derived from surveys or samples of spe-
cific observations of police practices at certain locations—​because the police 
do not tabulate the number of interventions or the race of the people being 
stopped or frisked. For example, one 2008 survey found that in France, 42 
percent of North Africans and 38 percent of Sub-​Saharan Africans had been 
stopped by the police in the previous 12 months, compared to 22 percent of 
whites.55 Other European countries had slightly lower totals, but all had clear 
differences between minority and majority populations. That said, despite the 
racial imbalance, it is unlikely that the European cases reach the same quantity 
of police stops as in many American cities—​and probably not the same level 
of racial targeting. For example, in New York City, the police made a total of 
3,919,977 stops between the years 2006 and 2012—​averaging over 500,000 
stops per year. Of that total, 54 percent of the people stopped were black, 
32 percent Latino, and only 11 percent white—​and, incidentally, roughly 88 
percent of the total were actually innocent.56 Although direct cross-​national 
comparisons are unfortunately not possible, existing research shows that in 
both the U.S. and Europe, “stop and frisk” practices decrease police legitimacy 
and increase hostility toward police on the part of the minority groups that 
are being targeted.57

In terms of violence committed by the police, it would be inaccurate to 
suggest that police in European countries are docile and unbiased. On the 
contrary, Cathy Schneider’s comparative work on race riots in New York in 
the 1960s and Paris in 2005 highlights the similarities between the racialized 
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police responses.58 Yet there is one major and overwhelming difference: the 
extent of deaths at the hands—​or, rather, guns—​of the police.

Little public attention was placed on this issue until 2014, when a series of 
shooting deaths of unarmed black men began to receive broader coverage in 
the media—​especially social media—​largely thanks to video recordings show-
ing (parts of ) these incidents and the public attention given to Black Lives 
Matter and other organizations. The killings of Michael Brown (Ferguson, 
MO), Eric Garner (Staten Island, NY), Tamir Rice (Cleveland, OH), Akai 
Gurley (Brooklyn, NY), Walter Scott (Charleston, SC), Freddie Gray 
(Baltimore, MD), Samuel Dubose (Cincinnati, OH), Laquan McDonald 
(Chicago, IL), Alton Sterling (Baton Rouge, LA), Philando Castile (Falcon 
Heights, MN), Terrence Crutcher (Tulsa, OK), and others have launched 
a broader debate about police violence that shows no sign of going away or 
being resolved. Aggregate statistics of policing killings in the U.S. are either 
imprecise or absent until 2015, when careful tracking began. According to data 
from the Washington Post, the number of fatal shootings by police reached 
991 in 2015, before dropping slightly to 963 in 2016.59 This recent perspective 
on police violence echoes earlier analyses of American police forces, showing 
that over the past several decades they have become increasingly aggressive, 
invasive, and militarized.60

In comparative terms, it is striking to note that in England and Wales, 
police have only fired their weapons an average of five times per year—​in 
total, meaning for the entire police force—​over the past decade, and there 
have been only two people killed at the hands of British police officers in the 
past three years.61 The 55 people killed by the police in the U.K. over the past 
24 years was already surpassed by the 59 Americans killed in that manner in 
just the first 24 days of 2015 (and there were 60 more killed in the first 24 days 
of 2016).62 In Germany, the police killed seven people in 2014, with similar 
numbers for other recent years.63 In Iceland, a small country with a popula-
tion comparable to Stockton, California, only one person has been killed by 
the police in the country’s 71 years of existence—​whereas Stockton had three 
fatal police shootings within the first five months of 2015.64 Even in neigh-
boring Canada, there are only an average of 25 deaths from police shootings 
per year.65 These massive disparities result from a vastly different tradition of 
gun control in Europe (and Canada), extensive police training in defusing 
conflict, and the European Convention on Human Rights’ “absolute neces-
sity” standard for the use of deadly force (which is much stricter than the 
American standard, which requires only that police officers “reasonably per-
ceive imminent and grave harm”).66 In short, despite the absence of pre-​2015 
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statistics in the U.S., the difference in levels of deadly police violence is clear 
and striking.

As the chapter has now addressed the two “prior” steps to the stages of the 
criminal justice life cycle that will be explored in depth in the ensuing chap-
ters, the next subsection provides an overview of the book’s incorporation of 
other countries in order to highlight the extent to which the United States is, 
indeed, unusually cruel.

Case Selection

The second dimension of this book’s research design involves the compara-
tive reference to the cases of France, Germany, and the United Kingdom. I 
selected these three particular cases for deliberate methodological reasons. In 
addition to being fellow members of the larger “family” of advanced indus-
trialized democracies, they display considerable variation within that group 
of countries. They vary not only in terms of their criminal justice and prison 
systems but also according to other features of their society and political 
economy. France is often treated as having an antiquated and decrepit prison 
system, postwar Germany’s criminal justice system has typically been viewed 
as relatively lenient or humane (although perhaps not quite as much so as the 
Scandinavian countries), and the U.K. is the country whose legal system most 
closely matches the U.S., and which has supposedly been moving in a harsher 
“Anglo-​American” direction in recent times.67 In terms of their societies, 
Germany has a traditionally homogenous society that has faced recent chal-
lenges with immigration; France and the U.K. have long histories of immi-
gration and diversity, resulting from their earlier periods as colonial powers 
along with early democratization.68 France is a traditionally Catholic country, 
the U.K. is historically Protestant, and Germany is mixed. And Germany has 
a corporatist political economy model, whereas France is more state interven-
tionist, and the U.K. economically liberal. Overall, these three distinct cases 
provide a great deal of variation that helps to analyze the U.S. in comparative 
perspective.

The next six chapters attempt to place the U.S.  in this broader compar-
ative perspective. Perfectly balanced comparisons are not always possible, 
however, due to limitations in data and information on certain issues. All of 
the chapters focus on the U.S., and most of them include mini-​case studies of 
France, Germany, and the U.K. as reference points. The chapter on sentencing 
policy—​the one issue for which other sources have actually provided broader 
cross-​national data—​also explores numerous additional countries beyond 
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these three. It is important to stress that the purpose of the comparative cases 
is not to provide a comprehensive picture or account of each issue in France, 
Germany, or the U.K. Rather, the objective is for these brief comparative anal-
yses to form enough of a baseline to allow for a meaningful and informative 
assessment of the extent of American exceptionalism—​much more so than 
would be possible by looking at the U.S. in isolation. In other words, although 
the comparative perspective is crucial to this book, the core of the analysis—​
and any potential recommendations for reform that could derive from it—​
remains focused on the U.S.

Roadmap

The book serves two main purposes: Chapters 2–​7 evaluate American puni-
tiveness, looking at six different issues connected to the criminal justice and 
prison systems, whereas Chapter 8 attempts to explain the overall pattern that 
clearly emerges. In other words, the next six chapters chart the ways in which 
the U.S. compares to other similar countries—​primarily France, Germany, and 
the U.K.—​and they highlight the political forces behind these quite different 
national trajectories. The sequence of six chapters brings the reader through 
the life cycle of the punishment of crime. Each chapter explores a different 
stage, including plea bargaining (Chapter 2), sentencing (Chapter 3), prison 
conditions (Chapter 4), rehabilitation (Chapter 5), parole (Chapter 6), and 
societal reentry (Chapter 7). All of the chapters show the distinctively high 
levels of punitiveness in the U.S.—​not just on balance, but on each and every 
individual indicator. The advantage of this step-​by-​step approach—​especially 
when viewed in this comparative perspective—​is that it allows for analysis 
of the distinctive features of American policies and practices in each of these 
important domains. Moreover, by putting them all together we can see an 
overwhelmingly clear picture of the tremendous American exceptionalism in 
punitiveness.

The comparative findings show that the disparities between the U.S. and 
the set of advanced democracies are even greater than the incarceration rates 
would suggest. Indeed, the cumulative body of evidence from Chapters 2–​7 
shows just how far the U.S.  stands apart from other Western democracies, 
based on its extraordinarily and consistently harsh treatment of criminals and 
prisoners—​whether before, during, or after their incarceration. At every level 
of the criminal justice system, people are treated more cruelly—​despite the 
Eighth Amendment’s supposed prohibition of “cruel and unusual punish-
ment”—​in the U.S. than elsewhere.
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What can explain this harsh reality of American punitiveness? Chapter 8 
develops an argument based on four main factors—​each of which receives its 
own section—​that are both distinctively American and that have changed in 
important ways since the 1970s:  race, religion, politics, and business. First, 
it is impossible to deny or understate the importance of race in the context 
of criminal justice and prisons throughout American history, from slavery to 
convict leasing to Jim Crow laws to contemporary mass incarceration. Second, 
the recently-​politicized Christian fundamentalist fervor of many Americans 
(among both ordinary citizens and politicians) has emphasized a retributive 
interpretation of religion—​rather than one favoring forgiveness, rehabilita-
tion, and redemption—​to justify severe punishment. Third, the particularly 
American version of democratic judicial politics—​whereby most politicians, 
prosecutors, and even judges raise funds and campaign for office—​has fur-
ther exacerbated the “tough on crime” climate. Fourth, the prison industry 
has created tremendous economic interests and revenue to actors who have 
treated prisons as opportunities for business and profiteering, thus further 
entrenching the massive carceral state in the U.S. Combined, the four fac-
tors of race, religion, politics, and business—​each of which has undergone 
significant changes since the 1970s, at the same time as the explosion of mass 
incarceration—​help to explain why American criminal justice and prisons are 
unusually cruel.

Finally, the Conclusion evaluates the extent to which a new “window” has 
opened—​or at least was temporarily ajar before perhaps being shut again by 
the 2016 election of President Donald Trump—​raising the possibility of gen-
uine reform to the criminal justice and prison systems. Drawing on the com-
parative perspective and lessons learned from the European cases, it suggests 
potential avenues for reducing and improving the American mass incarcera-
tion crisis.

On the one hand, the findings presented in this book provide a clear pic-
ture of the indisputable reality of American punitiveness, along with com-
pelling arguments for the factors that may explain it. On the other hand, 
however, the field of comparative criminal law is still in its relative infancy. As 
James Whitman, one of the leading scholars in this area, writes, “The study of 
comparative criminology remains too isolated from the study of comparative 
criminal law. There is plenty of work to do.”69

This book attempts to carry out some of that work. It shows just how 
punitive the American system of criminal punishment has become, by put-
ting it into a broader comparative perspective. While numerous scholars 
have addressed and criticized American punitiveness, these analyses usually 
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focus on the U.S.  in isolation. Although many do start with the compara-
tive figures on imprisonment rates, they move quickly to a domestic analysis 
of the American situation, without much sustained comparison to other lib-
eral democracies. Yet, as this book demonstrates, it is precisely through this 
comparative lens that American punitiveness becomes striking and shocking. 
Moreover, by contrasting the American approach to crime and punishment 
with those of comparable countries, analysts may perhaps be able to identify 
solutions that are less harsh and more productive—​which could eventually be 
considered for implementation in the U.S.

Overall, this book seeks to update Tocqueville by understanding, evaluat-
ing, and explaining the relatively recent punitive turn in American criminal 
justice within a broader comparative context. For even if his assessment of the 
“mildness” of American criminal justice has not held up as well as his evalua-
tion of American democracy and civil society, Tocqueville clearly recognized 
that the way in which a country treats its criminals is an indicator of its “civil-
ity.” The overarching goal of the book is therefore to show how, when, and 
why the U.S. has lost its way. And its comparative perspective will suggest a 
path for restoring American civility to the lofty heights once attributed to it 
by Tocqueville.
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Plea Bargaining

People whose only exposure to the American criminal justice system 
is through the courtroom drama portrayed in movies and television shows 
might assume that trials are the standard mechanism for evaluating the guilt 
and punishment of criminal defendants. This certainly makes sense, given 
that defendants do have an explicit constitutional right to a trial by jury. Yet 
in reality, trials have become relatively rare occurrences. Approximately 95 
percent of criminal cases in the United States are settled through the process 
of plea bargaining, and this percentage has been rising over the past several 
decades, as the increasingly overburdened courts have welcomed solutions 
that spare them much-​needed time and resources, while still leading to con-
victions and (at least the perception of ) “justice.”1 It is no exaggeration to 
say that plea bargaining is the overwhelming norm in American criminal 
justice, and trials—​even if much-​heralded in American popular culture—​are 
the exception.

Given that plea bargaining has become “business as usual” in the U.S., 
some might assume that this is the case internationally as well. In fact, an 
expert who only focuses on the U.S. might think plea bargaining is simply 
the “natural” or ubiquitous state of affairs, even in other national systems. 
Yet a closer look at the practices of other countries points to an American 
exceptionalism—​even if, at first glance, it would appear to be an Anglo-​
American distinctiveness—​both in terms of the prevalence of plea bargaining 
and the extensive power granted to prosecutors to control the process.

This chapter focuses on the theory and practice of American plea bar-
gaining in comparative perspective. The first section provides a detailed 
examination of plea bargaining in the U.S. It starts by laying out the abstract 
theory of plea bargaining and its supposed benefits to the parties and to the 
court system, all of which are based on the central assumption that a plea  
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agreement is voluntary. It then contrasts this theory with the harsh reality of 
the practice of plea bargaining in the U.S. The latter shows a vast imbalance of 
power between prosecution and defense, putting into question the assump-
tion of voluntariness.

The second and third sections develop comparisons to our three European 
cases, all of which have their own versions of plea bargaining. The second 
section focuses on the comparison to France and Germany, where plea bar-
gaining is a recent innovation that is still applied quite rarely and in very 
restricted ways, thus providing a stark counterpoint to the American model. 
After describing the status of plea bargaining in the French and German crim-
inal justice systems, the section delves into the reasons for the “continental 
divide” that distinguishes the (Anglo-​)American model from the continental 
European version—​namely the crucial distinction between adversarial and 
inquisitorial systems.

The third section turns to the U.K., which provides an instructive com-
parative example. On the one hand, the British system does included wide-
spread plea bargaining, which therefore seems to indicate an affinity with the 
American practice that contradicts the “American exceptionalism” argument. 
On the other hand, upon closer inspection, an analysis of the specifics of plea 
bargaining in the U.K. reveals clear and crucial procedural and substantive 
distinctions between these two “Anglo” systems.

Overall, this comparative perspective helps to shed light on the exception-
alism of the U.S., especially in terms of the role and power of American pros-
ecutors in comparison to their European counterparts.

Plea Bargaining in the United States
This section discusses the logic and reality of American plea bargaining, high-
lighting the lack of congruence between the two, which puts into question 
this increasingly ubiquitous practice.

Plea Bargaining in Theory

In theory, plea bargaining represents a mutually agreeable arrangement 
between two opposing sides (prosecution and defense) in criminal cases. 
Black’s Law Dictionary defines it as the “process whereby the accused and the 
prosecutor in a criminal case work out a mutually satisfactory disposition of 
the case subject to court approval. It usually involves the defendant pleading 
guilty to a lesser offense or to only one or some of the counts of a multi-​count 
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indictment in return for a lighter sentence than would occur with the more 
serious charge.”2 The principle behind plea bargaining is that both sides can 
be spared the time and expense of a trial when they are in agreement as to the 
acts committed and the appropriate punishment. As Stephanos Bibas puts it, 
“the classical model [of plea bargaining] supposes that trials set normatively 
desirable benchmarks and cast strong shadows. These shadows ensure that 
plea bargains allocate punishment fairly, both in the aggregate and in particu-
lar cases.”3 Most importantly, plea bargaining is based on the core assumption 
that the defendant has knowingly waived his or her right to a trial, that the 
waiver was entirely voluntary (i.e., not made under threats or even subtle coer-
cion), and that there is an accurate factual basis to the charges and terms of 
the plea bargain agreement.4

All defendants in the U.S. are guaranteed the right to jury trials, based on 
Article II, Section 2 of the U.S. Constitution, which states that “The Trial 
of all Crimes, except in Cases of Impeachment, shall be by Jury,”5 and by the 
Sixth Amendment, which specifies that “In all criminal prosecutions, the 
accused shall enjoy the right to a speedy and public trial, by an impartial jury 
of the state and district wherein the crime shall have been committed.”6 Yet 
plea bargaining has a long-​standing and revered tradition in American crimi-
nal law, dating back to the “second half of the nineteenth century,” and it was 
largely unquestioned and uncontested for decades.7 Long after it had become 
an established practice, the Supreme Court addressed the issue of plea bar-
gaining in several cases, moving from reluctance in 1968 to acceptance in 1970 
to outright support in 1971. In United States v. Jackson, the Court was worried 
that defendants would accept plea bargains as a means of avoiding the death 
penalty.8 The problem for the Court was not so much a fear of coercion, but 
of excessive encouragement for defendants facing possible capital charges to 
accept a plea bargain. In Brady v. United States, just two years later, the Court 
clarified its opinion in Jackson by specifying that the plea must be entirely 
voluntary, but adding that such arrangements were beneficial to both sides.9 
A year after that, in Santobello v. New York, the Court fully endorsed plea bar-
gaining, stating that it was “an essential component of the administration of 
justice,” and that when “properly administered,” it should “be encouraged.”10

The apparent rationale for the Court’s position was based on “the sepa-
ration of powers, the faith in prosecutors to discharge their duties properly, 
and the concern that vigorous judicial supervision over prosecutors may pro-
duce a chilling effect on law enforcement.”11 Moreover, the Federal Rules of 
Criminal Procedure also support plea bargains within Rule 11.12 Although 
the practice was already widespread, this official seal of approval by the 
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Supreme Court gave greater legitimacy and impetus for the continuation 
and even expansion of plea bargaining. In 1978, in Bordenkircher v. Hayes, the 
Court further facilitated the task for prosecutors to pressure defendants into 
accepting plea bargains when a narrow majority affirmed a life sentence for a 
Kentucky man with two prior felony convictions who rejected a five-​year plea 
offer for his third crime (forging a check for $88.30), and who then went on 
to be charged under the state’s Habitual Crime Act.13 In short, despite the fact 
that the text of the Constitution emphasizes jury trials, plea bargaining has a 
long history in the U.S., and it is firmly established within modern criminal 
law—​with clear support from the Supreme Court.

Plea bargains can occur in three different varieties:  charge bargaining, 
sentence bargaining, and fact bargaining. The first two are by far the most 
common. Charge bargaining occurs when the two sides negotiate the actual 
charges that will be brought against the defendant. The idea is that the defend-
ant will plead guilty to a lesser charge (e.g., manslaughter), thus guaranteeing 
that the prosecutor will win a conviction for a crime that might otherwise be 
difficult, costly, and risky to pursue at trial with a higher charge (e.g., murder). 
For the defendant, the plea takes away the risk of a trial conviction that could 
bring about a much more severe sentence than the agreed-​upon charge will 
likely carry. In contrast, sentence bargaining takes place at the same charge 
level, but with an assurance for the defendant of a more reduced sentence 
than would be the case if he or she lost at trial. Once again, there are per-
ceived advantages for both sides in pursuing such an agreement. Finally, fact 
bargaining, which is much more rare, involves an agreement by the defend-
ant to admit to specific facts (thus obviating the need for the prosecutor to 
prove them), in exchange for the prosecutor’s agreement not to raise others 
(perhaps embarrassing to the defendant). All three types of plea bargaining 
are built on the assumption of voluntariness, and they serve the goal of justice 
in a way that suits both parties (and the court) by expediting the process and 
reaching a fair outcome.

In terms of actors, there are either three or four parties to a plea bargain 
agreement—​depending on one’s perspective of the defense side—​the prose-
cutor, the judge, the defense lawyer, and the defendant. For prosecutors, plea 
bargaining is the lifeline of their otherwise impossible caseloads. By being 
able to gain convictions without needing lengthy and costly trials, by avoiding 
the risk of possibly losing at trial (which could be embarrassing or politically 
costly to elected prosecutors), and by reaching agreements that satisfy their 
objective of punishing crime—​even if to a lesser extent than might otherwise 
be the case if successful at trial on a higher charge—​plea bargaining presents 
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a “win-​win-​win” proposition for prosecutors.14 Similarly, plea bargains allow 
judges to clear some of the backlog from their schedules and dockets, while 
simply ratifying agreements that seem to suit both sides. It is certainly diffi-
cult to imagine how the legal system could function if individual trials were 
held for all of the cases that routinely reach plea bargains.

On the side of the defense, plea bargains give guilty defendants a chance to 
get a better deal than they would if charged with, and convicted of, a higher-​
level crime, and it thereby serves to reduce uncertainty and risk. For the 
defense lawyers, the objectives are a bit more ambiguous, and perhaps con-
tradictory, depending on how they are being paid. If they are simply receiving 
a flat fee or a regular salary (as would typically be the case with indigent cli-
ents), it is in their self-​interest to resolve cases as quickly as possible. Pushing 
to bring numerous cases to trial would only increase their already substantial 
work overload and case backlog, without necessarily paying them more. But 
this incentive structure leaves open the question of whether defense lawyers 
are actually serving their clients’ best interests by pursuing and pushing for 
plea agreements in cases where they might achieve better results by going to 
trial (or at least waiting for more discovery to see how strong the prosecution’s 
case actually is). In any event, the role of defense lawyers should probably be 
distinguished from that of their clients, the defendants. Both may be well-​
served by the process and outcome of plea bargaining, but not necessarily for 
the same reasons.

Overall, plea bargaining—​at least in theory—​presents numerous advan-
tages to all parties in a criminal case, and to the system overall. If all sides 
can agree on an appropriate charge, sentence, and/​or set of facts, the system 
should be more efficient. And if the opposing sides reach a general consensus 
that they can genuinely accept and support, fairness and justice should ensue 
as well.

American Plea Bargaining in Practice

Having presented fairly abstract arguments about plea bargaining in theory, 
this section now turns to a more critical evaluation of it in practice. As with 
many legal concepts and doctrines, there can often be a gap between how a 
system is “supposed to” work and how it actually does function in practice. 
Many scholars and practitioners have objected to the de facto coercive nature 
of plea bargaining, whereby defendants are heavily pressured to accept deals 
that are not genuinely voluntary. In other words, when the core assumption 
of voluntariness is not met (or even if it is put into question), agreements 
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that derive from threats and/​or rewards can be erroneous and unjust. And in 
extreme cases, not only is the plea bargaining process highly coercive, but it 
can resemble a form of legal extortion.15

Plea bargaining can also lead to wrongful convictions based on false guilty 
pleas. This might sound surprising, but according to the National Registry of 
Exonerations, over 300 of the 1,900 people who have been exonerated since 
1989 had pled guilty—​including 68 of the 157 exonerations that occurred in 
2015.16 According to Josh Bowers, it is actually “rational” for innocent defen-
dants to “swallow principle and utter false words” by promoting “judicial effi-
ciency” with a guilty plea that results in mild penalties, without having to take 
the risk of severe consequence if they go to trial and lose.17 Martin Yant views 
this type of outcome much more critically:

Even when the charges are more serious, prosecutors often can still 
bluff defense attorneys and their clients into pleading guilty to a lesser 
offense.  As a result, people who might have been acquitted because 
of lack of evidence, but also who are in fact truly innocent, will often 
plead guilty to the charge. Why? In a word, fear. And the more numer-
ous and serious the charges, studies have shown, the greater the fear. 
That explains why prosecutors sometimes seem to file every charge 
imaginable against defendants.18

As another critic, Timothy Lynch, puts it, “The truth is that the government 
officials have deliberately engineered the system to assure that the jury trial 
system established by the Constitution is seldom used. And plea bargaining 
is the primary technique used by the government to bypass the institutional 
safeguards in trials.”19 Lynch adds that this system “rests on the constitutional 
fiction that our government does not retaliate against individuals who wish 
to exercise their right to trial by jury.”20 He therefore concludes that plea 
bargaining—​as it is currently practiced, at least—​is unconstitutional and 
should be revisited by the Supreme Court.21

Similarly, Bibas shows how the practice of plea bargaining deviates from 
the classical “shadow of the trial” model mentioned above, in two crucial 
respects.22 First, various “structural impediments” distort the pure bargaining 
model. When defendants are held for lengthy periods in pretrial detention or 
unable to post bail, they face extraordinary pressure to accept any agreement 
that will return them to liberty (and thereby perhaps allow them to keep a 
job, or to maintain custody of their children). For example, in cases when a 
defendant has been detained for a considerable period of time, he or she may 
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be offered a plea bargain for “time served,” rather than to await trial. This 
puts a potentially innocent person—​or at least someone who might be found 
“not guilty” at trial—​in a very difficult position, with tremendous pressure to 
accept the deal and be released, rather than remain in detention. In such situ-
ations, Bibas states that plea bargaining “often happens in the shadow not of 
trial but of bail decisions.”23 Moreover, inadequate defense counsel—​whether 
the attorneys are overworked, incompetent, or driven by self-​serving reasons 
that are very different from the interests of their clients—​may also pressure 
defendants to accept a “bad” deal instead of pressing for a trial.24 This often 
occurs despite the fact that trials—​which are rarely counseled by the legal rep-
resentatives of indigent defendants—​could essentially call the prosecution’s 
bluff, and/​or force it to show what may be a much weaker case than originally 
stated in the context of a plea offer.

Second, Bibas argues that the reality of plea bargaining contradicts the 
assumption that actors are rational, and that in actuality “overconfidence, 
self-​serving biases, framing, denial mechanisms, anchoring, discount rates, 
and risk preferences all skew bargains.”25 Although the basic theory of plea 
bargaining assumes that both sides calculate their expected chance of win-
ning, their likely outcome if they do win, and their probable costs if they go 
to trial—​which collectively allows them to construct and negotiate a “zone of 
possible agreement” that is acceptable for each of them—​the practice is much 
more vague and uncertain, filled with irrational decisions, misinformation, 
and bravado. And all of these features serve to undermine the purity of the 
logic of plea bargaining theory.

Another problem with plea bargaining in practice involves the flip side 
of the positive argument about how the efficiency of plea bargains spares the 
court and all parties much-​needed time and resources. The near-​ubiquity 
of plea bargaining in criminal cases has become standard practice within a 
system that already suffers from massive caseloads. This “caseload pressure” 
puts a tremendous burden on both sides of the adversarial system, and on the 
courts as well, to reach a speedy resolution that eliminates the large majority 
of cases from the docket.26 Furthermore, the regular professional cooperation 
between members of what Schulhofer calls “the courtroom ‘work group’ ” 
creates a strong incentive structure to reach a plea agreement regardless of the 
position of the defendant.27 Again, these features challenge the classic model 
of plea bargaining.

Finally, a crucial distinction between the theory and practice of plea bar-
gaining involves the role and power of prosecutors. As Michael O’Hear writes, 
“it is easy to overstate the extent to which plea bargaining really is bargaining.” 
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He then adds that “there tends to be massive power imbalances between 
prosecutors and defendants.”28 Indeed, the following description of plea bar-
gaining in action, by Milton Heumann, hardly suggests a sustained negotia-
tion or even discussion about facts, trial outcomes, or sentence estimates:

Typically […] a line forms outside the prosecutor’s office the morning 
before court is convened. Defense attorneys shuffle into the prosecu-
tor’s office and, in a matter of two or three minutes, dispose of the one 
or many cases “set down” that day. Generally, only a few words have to 
be exchanged before agreement is reached. The defense attorney mut-
ters something about the defendant, the prosecutor reads the police 
report, and concurrence on “what to do” generally, but not always, 
emerges.29

In other words, not only are defense lawyers—​typically public defenders with 
indigent clients—​overburdened and desiring speedy resolution, but prosecu-
tors are in a position to “act in a high-​handed way” given their power to set 
the agenda and the defendant’s likely poverty and challenges with bail and 
pretrial detention.30 One common tactic involves “overcharging,” whereby 
prosecutors either file or threaten to file charges that may not be supported 
by probable cause as a means to pressure the defendant to accept a plea.31 This 
process was made even easier by the imposition of “mandatory minimum” 
sentences (discussed in the next chapter), which provide prosecutors with an 
even bigger threat with which they can pressure defendants to accept a plea 
offer. And on the federal level, Attorney General John Ashcroft articulated 
in a 2003 memorandum that “federal prosecutors must charge and pursue 
the most serious, readily provable offense”—​a position that was softened 
slightly by Attorney General Eric Holder in 2010, who essentially changed 
the wording of “must” to “ordinarily should.”32 In terms of the role and prac-
tices of judges, O’Hear adds, “Perhaps more importantly, though, it is well 
recognized that judges routinely impose substantial penalties at sentencing 
on those defendants with the temerity to go to trial, sometimes doubling the 
punishment, or worse.”33

On the defense side, the quality of representation for indigent defendants 
in the U.S.  varies widely:  some jurisdictions have a full-​fledged public de-
fender service (considered the highest standard, with full-​time profession-
als devoted to criminal defense—​although often with very different levels 
of funding, support, and resources); others have assigned counsel programs 
(with attorneys paid by the hour or case, but with very low amounts that 
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hardly provide an incentive for mounting a vigorous defense); still others are 
structured on a contract system (with a fixed annual fee for indigent defense 
cases, thus providing very little incentive to expend much effort or resources). 
Yet even in the best of circumstances, indigent defendants rarely receive the 
type of zealous representation that could allow them to challenge or over-
come the tremendous institutional and cultural pressure to “take the plea.”

Overall, the reality of American plea bargaining is far afield from its orig-
inal theory and principles. It is no exaggeration to say that for defendants, 
their “voluntary” decision to accept a plea is often no choice at all.

Comparative Approaches to Plea Bargaining: 
France and Germany

Although no country in the world practices plea bargaining as extensively as 
the United States, several other countries have begun to incorporate a very 
limited version into their legal system. Perhaps motivated by the universal 
overloading of court dockets, or by a sense that the American model is worth 
emulating in some respects, some have tinkered with their own systems and 
experimented with plea bargaining.34 France and Germany, both of which 
have long and proud traditions of independent legal systems, have taken ten-
tative steps to incorporate plea bargaining for the purpose of relieving the 
case backlogs that plague all legal systems. Yet, as discussed below, the nature 
of the parties and the power balance between them remain quite different 
from the American model of plea bargaining. Indeed, as Yue Ma writes, 
“despite the emergence of plea bargaining in continental law countries, no 
country has allowed prosecutors to gain such bargaining advantage over the 
accused that they are in a position to exact highly pressurized pleas from the 
accused.”35

France

The French criminal justice system has a long-​standing reputation of being 
relatively forgiving, often making use of fines and suspended sentences instead 
of incarceration.36 This less punitive approach also figures into how crimes are 
defined, charged, and prosecuted, as well as how custodial arrest and pretrial 
detention are carried out.37

Following the “expediency principle,” the role of prosecutors in the French 
system is not to win convictions, but to “determine a just solution to the case 
and present it to the judge.”38 As in the U.S., the majority of cases in France 
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(estimates range from 50–​80 percent) do not result in a criminal trial. Unlike 
the U.S., however, this is not due to plea bargaining, but rather because these 
cases are dropped for various reasons.39 Like their American counterparts, 
French prosecutors can reduce a charge against a defendant—​called “cor-
rectionalization”—​either because they feel the penalty at the higher charge 
would be too harsh, or to relieve the congestion on the court calendar. Yet, as 
Ma writes, “The similarities between American plea bargaining and French 
correctionalization, however, end here. In France, there is no evidence indi-
cating that the reduction of charges or the decision to correctionalize a crime 
is a result of bargains and negotiations between prosecutors and the defense. 
The decision to correctionalize is the unilateral decision of prosecutors.”40 
Moreover, unlike in the U.S., the prosecutor’s decision is completely inde-
pendent of whether the defendant confesses to the crime.41 French prosecu-
tors also have much more limited powers in terms of dropping charges once 
they have been filed—​which rules out the “overcharging” tactic common in 
American plea bargaining.42 And they lose control of the case once it has been 
referred to the judge.43

In 2003, the French government introduced plea bargaining for the first 
time, for the purpose of removing some of the backlog from the overcrowded 
French criminal courts. The new policy allows prosecutors to offer “a reduc-
tion in penalties in exchange for a recognition of guilt and an agreement to 
cooperate with investigators.”44 Any agreement has to be accepted by all par-
ties, including the judge. But this French form of plea bargaining only applies 
to crimes that could be punished with fewer than five years in prison, and the 
prosecutor must propose a sentence of under one year.45 When it was initially 
proposed, the policy ran into strong resistance from all sides—​prosecutors, 
judges, and defense lawyers. One leftist organization decried the reform as a 
“decline in the rights of the defense and the presumption of innocence, and 
the unbounded increase in police prerogatives and the marginalization of the 
function of judges in favor of ever more powerful prosecutors.”46 Perhaps as a 
result of this resistance, or the lack of a tradition of plea bargaining in France, 
only 21,000 of the 530,000 criminal decisions issued in 2005 were settled by a 
plea bargain—​just under 4 percent of the total.47

In short, despite the recent introduction of this option, plea bargaining is 
rarely used in France. While it could obviously increase in the future—​and 
institutional changes often take time to become widely accepted in prac-
tice—​the landscape is certainly vastly different from the nearly ​universal 
practice in the U.S., and the principled resistance to plea bargaining is much 
stronger.
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Germany

Germany’s criminal justice system has been considered even more merciful 
than the French version. Since prison sentences of fewer than six months are 
not allowed by German law, Germany, like France, frequently gives out fines 
and suspended sentences instead of requiring incarceration.48

Until 2009, plea bargaining was formally prohibited in Germany in the 
sense that guilty pleas were not permitted—​leading comparative legal scholar 
John Langbein to call Germany the “Land without Plea Bargaining.”49 Yet 
informally Germany had already adopted a mild version of plea bargaining 
since the 1970s. It began with limited application to minor offenses, but its 
use gradually expanded, particularly in the realm of white-​collar and drug 
crimes.50 In 2009 the German parliament passed a law that formally rec-
ognized and allowed for plea bargaining—​under certain narrowly defined 
circumstances—​and in 2013 the German constitutional court affirmed the 
law (while actually nullifying the plea bargains of three defendants, on the 
grounds that the standards of “justice” and “legality” had not been met).51 In 
its ruling, the court “emphasized that the search for truth, the proportion-
ality of punishment, and transparency of negotiations are important values 
in criminal justice and they must be respected even in the context of plea 
bargaining.”52 This compromise decision seems to have disappointed critics 
of plea bargaining who had hoped the court would ban the practice out-
right, while still reassuring them that plea bargaining would remain limited 
in scope, with numerous restrictions and constraints to prevent its overuse 
or abuse.53

In general terms, the German version of plea bargaining can take on three 
main forms: first, prosecutors can dismiss minor charges in exchange for the 
offender paying the victim, the state, or a charity; second, prosecutors (with 
approval of the judge) can prepare a penal order that allows the defendant to 
avoid a costly and embarrassing trial by paying a fine—​though if the defend-
ant rejects the offer and chooses to go to trial, prosecutors cannot increase the 
penalty as punishment (otherwise this would be a coercive procedure); third, 
in exchange for a confession, prosecutors can offer to file fewer charges and to 
move for a lighter sentence at trial.54

In the latter scenario—​which most closely resembles the American 
model of plea bargaining—​the judge takes on an active role in the bar-
gaining process, arguably serving as a mediator between the two sides. The 
judge can perform an evaluative mediation by indicating to the defendant 
the upper limit on sentencing, with the non-​binding understanding that if 
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the defendant confesses, the judge’s sentence will be lower. In contrast to the 
American model, a plea bargain is not an alternative to a trial—​even cases 
with confessions must go to trial in Germany—​but it can alleviate the level 
of evidence the prosecution would otherwise need to bring, thus reducing 
the length of the trial, and thereby diminishing the burden on the courts.55 
Another important distinction is that German defense lawyers are entitled 
to review the prosecutor’s files, which thus prevents the bluffing and over-
charging that often occurs in American plea bargains.56 Finally, unlike their 
American counterparts, German prosecutors are required to “provide written 
reasons for their disposal of cases,” which makes them act more responsibly 
and less high-​handedly.57

Although specific statistics about the frequency of plea bargaining nation-
wide do not seem to be available, the practice appears to have made greater 
inroads into the German system than the French one. A study of the German 
federal state of North Rhine Westphalia in 2011 found that about 18 percent 
of criminal proceedings in local courts and 23 percent in district courts were 
settled via plea bargaining.58 As Frase and Weigend write, “in most respects, 
the German system—​although closer to the French than to the American 
system—​has more in common with American criminal justice than does the 
French system.” Moreover, “there are increasing instances of explicit charge 
and sentence bargaining in Germany.”59 Yet the use of plea bargaining is 
much more limited and restricted in Germany than in the U.S. The crucial 
distinctions are that German plea bargaining can only be applied to cases that 
involve relatively minor crimes, it does not forgo the requirement of holding 
a trial, and it includes safeguards against coercion by the prosecutor.60

Overall, the comparison to France and Germany highlights the particu-
larly American phenomenon of widespread and prosecutor-​dominated plea 
bargaining. As Ma writes, although “plea bargaining has emerged in continen-
tal law countries, it remains a unique American feature that prosecutors are 
allowed to gain such an overwhelming dominance in the bargaining process 
that they can exact highly pressurized pleas from defendants.”61 Moreover, he 
emphasizes that the key distinction in Europe is that “continental prosecu-
tors’ discretion is subject to much stricter control and supervision than that 
enjoyed by their American counterparts.” As a result, “despite the emergence 
of plea bargaining, no continental law countries have allowed plea bargaining 
to be conducted in a highly pressurized fashion.”62

In short, the French and German analogues bear little resemblance to 
American plea bargaining, with the crucial difference being the high dis-
cretionary power and unchecked authority of American prosecutors. What 
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accounts for this strong line dividing American and continental criminal 
legal systems? The next subsection briefly explores the important distinction 
between adversarial and inquisitorial systems, showing how the latter is struc-
turally incompatible with the kind of plea bargaining regime that is routine 
in the U.S.

The Crucial Distinction between Adversarial  
and Inquisitorial Systems

The roots of the difference between American and continental European plea 
bargaining practices stem from the much larger and long-​standing distinction 
between adversarial and inquisitorial systems. The adversarial model, exem-
plified by common law systems in the U.S. and U.K., involves a direct con-
test between two sides that argue vigorously on behalf of their position to an 
impartial decision-​maker—​either a judge or a jury (or both). It is essentially a 
two-​party structure with two adversaries that compete to convince the judge 
or jury of their version of the truth, one of which wins out.63 Importantly, 
when a defendant admits guilt in an adversarial system, the case is closed 
without a trial and the defendant is sentenced.

In contrast, in inquisitorial systems, judges play a far more important and 
central role in criminal cases. Rather than being passive and impartial arbiters, 
inquisitorial judges are responsible for fact-​finding and searching for evidence. 
While the attorneys take on a more passive role, judges are the ones who ques-
tion witnesses and seek to discover the truth.64 In this sense, an inquisitional 
trial setting is closer to a mediation (with the judge as an active and hands-​on 
evaluative mediator) than the familiar negotiation model of adversarial sys-
tems (where the judge merely supervises). Moreover, as discussed above, in 
inquisitorial systems a defendant’s confession does not eliminate the need for 
a trial, thus preventing the type of plea bargaining so common in the U.S.65

Proponents of each side have developed arguments about why one system 
is superior to the other, but in the end it usually comes down to a critique 
by supporters of the inquisitorial model of the excessive power of adversarial 
prosecutors, which is rife with abuse (particularly in the case of plea bargain-
ing), whereas proponents of the adversarial model argue that the inquisitorial 
system places too much power and control in the hands of judges, with few 
checks on their potential abuse of power.66 As Marcus puts it,

In choosing the means for disposing of cases with or without a full-​
blown trial, each model reflects its own underlying assumptions. 
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While the adversarial model looks to the partisan efforts of the pros-
ecutor and defense counsel to search for the truth and to protect the 
public and the defendant, the inquisitorial model depends upon the 
even-​handed initiative of the judge. Any conclusion about which 
model is more effective for these purposes is likely to reflect a cultural 
bias rather than a tested hypothesis.67

Without our seeking to resolve this intractable debate, it is clear that plea 
bargaining takes on very different forms—​both in theory and in practice—​
in these two types of systems. And not only do the parties—​judges, prose-
cutors, defense lawyers, and defendants—​carry out quite distinct roles, but 
the frequency of plea bargaining is vastly different. Plea bargaining is the 
omnipresent norm in the U.S., whereas it remains an isolated and limited 
exception in France and Germany. This is not to suggest that all continen-
tal European systems are identical. Quite the contrary, as Frase and Weigend 
write, “the French system thus still seems to be much more inquisitorial than 
the German, leaving the German system located somewhere in the middle 
between the American and the French systems.”68 Yet in terms of plea bar-
gaining, the American adversarial model is worlds apart from both the French 
and German inquisitorial systems.

Comparative Approaches to Plea Bargaining: 
The U.K.

If the German model of plea bargaining lies somewhere in between the French 
and American systems, where does the British model fit in? The U.K.’s com-
mon law system is, of course, the original source of American legal traditions, 
principles, and precedents, so it would be logical to expect a great affinity 
between the U.K. and the U.S.

The United Kingdom

At first glance, it appears that the U.K. does match up with the American pro-
pensity to use plea bargains, as over 90 percent of British convictions are now 
obtained through guilty pleas.69 Yet interestingly enough, this time around it 
was the U.K. that “borrowed” the practice from the U.S. in the 1960s.70 Many 
English judges and barristers initially disfavored the use of plea bargaining, 
in part because of its distinctly American flavor. In the landmark 1978 case 
R v. Atkinson, Lord Scarman stated that “plea bargaining has no place in the 
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English criminal law.”71 The 1970 case R v. Turner outlined the traditional 
stance of English judges, stating that “one of the core principles enunciated 
by [the case] was that under no circumstances was a judge to indicate that the 
sentence that would be imposed if an accused pled guilty would be less severe 
than the sentence imposed on conviction following a plea of not guilty.”72 In 
other words, the idea behind the ruling was that any indication of a different 
sentencing outcome between a trial and a plea—​the very disparity that cap-
tures the essence of the American plea bargaining model—​would undermine 
the key principle of freedom of choice.

More recently, however, in part due to efforts to make plea bargaining 
more transparent, public opinion has started to look more favorably upon the 
practice. The 2005 decision of R v. Goodyear, which for the first time allowed 
the defendant to request an indication of the highest possible sentence type 
that could be imposed if he or she pled guilty, seems to indicate a cultural shift 
toward greater acceptance of the practice.73

Although it would appear that the British and American models of plea 
bargaining are quite similar and converging—​and this would be logical given 
the general affinity between these two common law systems—​upon closer 
inspection it turns out that there are some clear and important distinctions 
between them. Most important, prosecuting barristers in the U.K. hold far 
less power than their counterparts in the U.S. In the U.K., the prosecuting 
barrister is chosen by the Crown Prosecution Service (CPS) for a single case 
and has no control over dispositions or briefs. This means that “With only 
one case, the prosecuting barrister has no backlog that the time needed to 
litigate this defendant’s case, if not resolved by guilty plea, will exacerbate.”74 
The pressure for plea bargaining is further limited by a more flexible sentenc-
ing structure as well as the lack of public prosecutors. And unlike in the U.S., 
British prosecutors are not motivated by professional pressures to obtain a 
conviction.75 Overall, these three distinctions “have left the system unencum-
bered by any form of bargaining system and have left the courts free to control 
all the discretions associated with the administration of justice.”76 Moreover, 
the role of the English prosecutor is much more passive than in the U.S., as he 
or she “does not typically participate in making submissions as to the nature 
or length of sentence before the judge and does not engage in editorial com-
ment as to the matters before the court.”77 In short, “The English prosecutor’s 
role is limited.”78

Another key distinction involves the role of defense attorneys. In the U.S., 
defense attorneys “are typically at a disadvantage in negotiating with prosecu-
tors over guilty pleas,” which can make them more inclined to recommend to 
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their clients (whom they may not have had time to meet beforehand, due to 
their high caseload) that they simply agree to the prosecutor’s proposed plea 
bargain.79 Within the British system, in contrast, the responsibilities of the 
defense lawyer are divided between the solicitor and the barrister. The solic-
itor is responsible for preparing the defense, while the barrister, based on the 
information gathered from the solicitor, advises the defendant about possible 
plea options.80 This practice usually leads to better preparation and ultimately 
more zealous representation for the defendant.

The issue of transparency provides another example of the stark con-
trast between British and American plea bargaining. International move-
ments to limit prosecutorial discretion have been particularly prominent 
in the U.K., “where legislation and mandatory guidelines direct the actions 
of criminal justice agencies in almost all aspects of criminal proceedings.”81 
This occurred in the 2000s, largely through the passing of “The Attorney 
General’s Guidelines on the Acceptance of Pleas and the Prosecutor’s Role in 
the Sentencing Exercise” to restrict prosecutorial discretion in sentencing and 
plea bargaining. The guidelines were then amended in 2009 to provide more 
“specific guidance on […] a uniform and workable procedure for plea nego-
tiations between the prosecution and defense prior to trial.”82 Overall, these 
new parameters aim to make legal conduct more transparent while maintain-
ing flexibility for individual circumstances and upholding public interests and 
avoiding “an American-​style pressure cooker.”83

Conclusion
This chapter has attempted to explain the peculiar institution of plea bar-
gaining, a procedure that has become the default method through which 95 
percent of criminal cases in the U.S. are resolved. The tradition of American 
plea bargaining dates back centuries, and it has been affirmed and endorsed 
in recent decades by the U.S. Supreme Court. By contrasting the theory 
of plea bargaining—​based on voluntariness as its core principle—​with its 
common practice—​based on prosecutorial discretion, power, and potential 
coercion or even extortion—​the chapter has highlighted the contradictions 
and problems with this distinctly American form of adjudication. In real-
ity, although the outcome may seem less draconian than a longer sentence 
imposed by a judge or jury after a full trial, plea bargaining can lead to exces-
sive guilty pleas without consideration for the strength of a defendant’s 
case. Moreover, since probation is the typical plea bargaining alternative to 
a prison sentence, this practice lays the foundation for future incarceration 
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by later sending people to prison for probation “violations” that occur in the 
absence of due process.84

The comparative dimension has helped to show that even though some 
other countries have, to varying degrees, incorporated plea bargaining into 
their criminal justice systems, the American practice stands out as anoma-
lous in multiple respects. The first part of the comparison focused on France 
and Germany, two important civil law countries that have inquisitorial, rather 
than adversarial, systems of justice. These two countries have incorporated 
“light” versions of plea bargaining in recent years and decades, but the practice 
is still relatively rare, and when it is applied, the procedural and substantive 
protections to defendants are far greater. The second part of the comparison, 
to the U.K.—​a fellow common law country with an adversarial system that 
also has a high level of plea bargaining today—​helps to further isolate the 
distinctively American features, which amount to extremely vast, broad, and 
discretionary powers in the hands of prosecutors who are seeking simultane-
ously to improve their “victory” record and reduce their case backlog.

There is still much to learn about American plea bargaining—​both in 
terms of its own evolution and in comparative perspective. Although the 
Supreme Court seems unlikely to revisit this question in the future, there are 
grave ethical questions raised by the reality that so many plea bargains appear 
to be driven by such structural factors as a defendant’s desire for bail or to be 
released from detention, which seem to be inherently coercive. Future studies 
will have to explore the inner workings of plea bargaining, as well as the wider 
effects on a society—​one whose Constitution explicitly mentions the right to 
jury trials, no less—​of having almost all cases be decided behind closed doors, 
under conditions that do not seem to provide defendants with the rights they 
are ostensibly guaranteed. The fact that countries such as France, Germany, 
and the U.K. provide defendants with far greater protection from coercion 
suggests the need to re-​evaluate both the prevalence and the particular struc-
tural dynamics of American plea bargaining.
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Sentencing

After the legal process leads to an adjudication of guilt—​whether by 
a plea bargain or a trial—​the next crucial stage of the “life cycle” of criminal 
justice involves the sentence imposed by the plea agreement or a judge. And 
while all countries follow a general basic hierarchy of the severity of crimes—​
where minor theft is considered less serious than assault, which is punished 
less severely than murder—​there is tremendous variation in the sentencing of 
crime across jurisdictions, both within the United States and especially across 
countries.

This chapter focuses on American sentencing practices in comparative 
perspective. Unlike in most of the other empirical chapters, the comparative 
reference point here goes beyond the three cases of France, Germany, and the 
U.K., as it also covers a somewhat broader array of countries based on com-
parable data that exist on the issue of sentencing. The cumulative body of evi-
dence on comparative sentencing provides an overwhelming picture of the 
U.S. as a country that stands far apart from other liberal democracies, based 
on its application of frequent and relatively long prison sentences—​including 
numerous “life” sentences and the distinctly American and increasingly com-
mon sentence of “life without parole.” The chapter then turns to the particular 
policy changes that have taken place within the U.S. since the 1970s, tracking 
the specific legislative and judicial decisions that contributed to the stunning 
rise in incarceration rates over the ensuing decades.

Comparative Studies on Sentencing
Although the comparative study of sentencing faces numerous methodolog-
ical challenges—​both in terms of the varying definitions of crimes and the 
uneven application of sentences across jurisdictions—​several studies have 
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provided data and analyses that are useful for understanding and comparing 
American sentencing practices. The first subsection discusses several broader 
comparative projects, while the second subsection focuses more closely on 
paired comparisons between the U.S. and our three cases of France, Germany, 
and the U.K.

A Broader Comparative Perspective

The scholar who has focused most closely on the comparative dimension to 
sentencing and punishment has been Michael Tonry. In the introduction 
to his co-​edited volume that includes case studies of the U.S. and five other 
advanced democracies, Tonry concludes that “the most dramatic difference is 
between the United States, which continues to use the death penalty and life 
sentences without possibility of parole and where prison sentences exceed-
ing ten years are common, and the rest of the Western world, which has 
renounced the death penalty and where prison sentences longer than a few 
years are uncommon.”1

Tonry goes on to provide some examples of the vast differences in terms 
of how countries apply criminal sentences. He mentions that “only a few 
percent of prison sentences in most countries are for terms longer than one 
year, while, by contrast, in 1994 […] the mean average maximum sentence 
of persons committed to U.S. state prisons was seventy-​one months.”2 More 
specifically, he writes:

In some countries, for example, Germany and Austria, prison sen-
tences shorter than six months are regarded as destructive and serv-
ing no valid penal purpose and are therefore strongly discouraged. 
In others, including Sweden and Finland, certainty of punishment 
is seen as important, but not severity, and as a result many sentences 
to days or weeks of imprisonment are imposed. And there are wide 
divergences in the use of community punishments. Community ser-
vice is a commonly used prison alternative in England, Scotland, and 
the Netherlands, but is seldom used as a primary punishment in many 
other countries.3

These examples are instructive in several regards, not least because they help 
to point out that there is considerable variation within the European coun-
tries. Yet despite different policies and approaches, these countries are gen-
erally bound by, or supportive of, international agreements, including the 
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European Court of Human Rights, which has held that life sentences must 
allow for at least the possibility of eventual release,4 and the United Nations 
Convention on the Rights of the Child, which opposes life sentences for juve-
niles.5 Indeed, Tonry adds that most European countries have established a 
10–15 year period as the upper limit on prison sentences.6 And while life sen-
tences still exist in Europe, James Whitman reminds us that they are meant to 
“announce the gravity of the offense to society and the offender,” whereas “the 
actual service of sentence is governed by norms of mercy.”7

In another comparative study, Tonry and Farrington focus on eight 
countries—​Australia, Canada, England and Wales, the Netherlands, 
Switzerland, Scotland, Sweden, and the U.S. They incorporate data from a 
combination of victimization surveys, police records, and other police, court, 
and correctional sources. They examine six types of crimes—​residential bur-
glary, vehicle theft, robbery, serious assault, rape, and homicide—​but data 
limitations force them to focus specifically on burglary (a property crime) and 
robbery (a violent crime). By incorporating three measures of punishment—​
“the number of convictions per 1,000 offenders, the probability of custody 
following a conviction, and the average time served in custody”—​their data 
“permit confident conclusions to be drawn about cross-​national differences 
in the use and severity of punishment.”8 They find that: (1) the probability 
of being convicted of burglary or robbery fell from 1980 to 1999 in the other 
seven countries, but rose in the U.S.; (2) the U.S. (in this case followed closely 
by Sweden and England) had the highest rate of imposing prison sentences 
for both burglary and robbery; and (3) the U.S. (and Australia) imposed the 
longest sentences for these two crimes.9

According to the research conducted by Marc Mauer and his colleagues 
at the Sentencing Project, violent offenders are punished with incarcera-
tion at roughly similar rates in the U.S., Canada, and England and Wales.10 
The difference, however, is with the term of the sentence. “Burglars in the 
United States […] served an average of 16.2 months in prison, compared to 
5.3 months in Canada and 6.8 months in England, and U.S. larceny offenders 
served about three to six times as long as those in Canada.”11 Mauer adds that 
the disparity in drug punishment is even wider: “Possession of five grams of 
crack cocaine yields a mandatory five years in federal prison in the U.S., while 
comparable offenders in Britain would serve between zero and six months.”12 
Moreover, Frase and Weigend found in their comparison of the U.S.  and 
Germany that even after adjusting for the higher rate of violent crimes and 
drug crimes in the U.S., “overall sentencing severity per crime was about three 
times more severe in the United States than in Germany.”13 In short, as James 
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Lynch writes, “in the case of property crime, it is clear that the United States 
incarcerates more and for longer periods of time than other similar nations. 
The same appears to be true for drug offenses.”14

In a 1994 study based on 1991 data in the U.S. and England and Wales, 
Lynch and his co-​authors found that “34% of sentenced U.S.  inmates, but 
4% of those in England and Wales, had a prison sentence to a term of over 
10 years but less than life.”15 In other words, defendants in the U.S. were 8.5 
times more likely to receive a lengthy prison sentence—​and the difference has 
surely grown since 1991. Lynch et al. also found disparities in drug sentencing, 
as 24 percent of American prisoners were incarcerated for drug crimes, com-
pared to only 8 percent of inmates in England and Wales.16 Moreover, of those 
prisoners who were convicted of drug offenses, 27 percent received sentences 
of over 10 years in the U.S., 4.5 times higher than the 6 percent in England and 
Wales.17 Overall, the comparison between the U.S. and England and Wales—​
which is arguably the case that should be closest to the U.S. within Europe—​
points to tremendous differences in the severity of sentencing.

Another major distinction involves the use of life sentences, and in partic-
ular life without parole (LWOP). One comparative study published in 2002 
found that 10.7 percent of American prisoners were serving life sentences, com-
pared to 8.4 percent in England and Wales, and only 3.1 percent in Germany.18 
More recent statistics indicate that the percentage of life sentences has risen 
to about 11.1 percent in the U.S. in 201219 and 8.8 percent in England and 
Wales in 2015,20 whereas it has dropped slightly to 2.95 percent in Germany 
in 2010.21 While the percentage difference between life sentences in the U.S. 
and U.K. may seem relatively minor, the crucial distinction involves the sub-
sequent possibility of parole or early release—​a theme that will be explored in 
greater detail in Chapter 6—​since in the U.K. and other European countries 
a life sentence almost always implies the possibility of subsequent release.22

Unlike in Europe, LWOP sentences are now applied quite commonly in 
the U.S.—​and this does not even include sentences of multiple life terms, or 
life plus a certain number of years, which effectively yields the same result 
as LWOP. This American reality stands in stark contrast to European coun-
tries, which apply life sentences sparingly. For example, as of the early 2000s, 
among the life sentences, about 25 percent of them in the U.S. were without 
the possibility of parole, a rate that is 50 times higher than the 0.5 percent in 
England, where over 99 percent of lifers will eventually be parole-​eligible.23 
As of 2012, there were nearly 160,000 Americans serving life sentences, of 
whom nearly 50,000 (almost 31 percent) had an LWOP sentence.24 The pro-
portion of lifers exceeds 10 percent in 12 different states, and in New York and 
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California it is approaching 20 percent.25 Moreover, of these lifers, “about a 
third are serving time for sentences other than murder, including burglary 
and drug crimes.”26

Overall, as shown in Figures 3.1 and 3.2, the number of life sentences in the 
U.S. has increased by over 469 percent from 1984 to 2012, and the number of 
LWOP sentences has gone up nearly 400 percent as well from 1992 to 2012—​
a major increase in just 20  years. These are especially striking figures when 
considering the permanence of such life (and especially LWOP) sentences.

Given these figures, it is safe to say that in the U.S., “life” is no longer the 
exception but a relatively common outcome, and in many ways this new 
sentencing reality crystalizes the essence of the many punitive changes in 
American criminal justice over this time period. Indeed, in a perceptive and 
trenchant analysis and critique of the prevalence of LWOP sentences in the 
U.S., Sharon Dolovich argues that LWOP epitomizes “the central motivating 
aim of the contemporary American carceral system,” which is no longer con-
cerned with rehabilitation and reintegration but instead prefers “permanent 
exclusion.”27

When we turn to juveniles, the sentencing disparities are even greater. 
According to a comparative study of juvenile sentencing, the U.S. stands out 
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in terms of its widespread application of adult standards to juvenile defen-
dants, the severity of punishment imposed on children, the lack of separation 
from adults within prisons, and the inability to maintain contact with their 
families.28 The authors conclude that “it is clear that the USA does not follow 
the ‘best interests of the child’ principle on which the international standards 
are based.”29 Moreover, over 2,500 American children have been sentenced 
to LWOP—​a sentence that is categorically prohibited from being applied to 
juveniles in other countries.30 The U.S. Supreme Court has chipped away at 
several features of this distinctively American practice: in 2010 the Court ruled 
in Graham v. Florida that an LWOP sentence for crimes other than murder 
violates the Eighth Amendment,31 in 2012 the Court held in Miller v. Alabama 
that laws carrying a mandatory sentence of LWOP for juvenile perpetrators 
were unconstitutional (although the sentence can still be applied in individ-
ual cases),32 and in 2016 the Court decided in Montgomery v. Louisiana that 
Miller should be applied retroactively, meaning that juveniles who received 
automatic LWOP sentences now have to be re-​sentenced or considered for 
parole. Despite these restrictions on its use for juveniles, LWOP itself remains 
an increasingly popular sentence in the U.S.—​particularly as an alternative to 
capital punishment, which has faced a variety of challenges in recent times.
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One of the legal reasons that helps to explain the widespread and distinc-
tively American use of life sentences—​both with and without the possibility 
of parole—​involves the twin doctrines of felony murder and accomplice lia-
bility. Deriving from English law, felony murder attributes criminal liability 
for the charge of murder to anyone who was involved in the commission of 
a felony that resulted in another person’s death—​even if a defendant did not 
actually cause or even foresee the resulting death. In other words, the mens 
rea, or mental state required to demonstrate intentionality, is applied to the 
predicate felony, not to the death of another person. This quite expansive 
approach allows a group of defendants to be charged and convicted of murder 
as if each and every one of them had personally conducted the killing, even 
if only one defendant actually committed the act. To mention one evocative 
example that received the attention of the New York Times, a groggy 20-​year-​
old man loaned his car keys to his friends before passing out after a late-​night 
party, while they drove his car several miles away to commit a home burglary 
and wound up killing someone at the house. Although he was fast asleep, he 
received an LWOP sentence for murder.33

In comparative perspective, the felony murder rule is an anomaly, “a prim-
itive relic of medieval law that unaccountably survived the Enlightenment 
and the nineteenth-​century codification of criminal law.”34 In contrast, other 
countries strive to apply punishment that is proportional to a person’s actual 
level of culpability and responsibility for the death of another—​and this can 
of course vary widely in cases where multiple defendants were involved in a 
felony that led to a person’s death.35 The U.K. was the originator of the felony 
murder rule, which has only existed in common law countries, but it derived 
from an era where relatively few felonies existed, unlike in the U.S.  today, 
where any crime punishable by a year or more in prison is considered a felony. 
Moreover, England and Wales abolished the felony murder rule in 1957, and 
Northern Ireland followed suit in 1966 (and it never existed in Scotland). In 
the U.S., almost all states apply some version of felony murder, and it is widely 
viewed as a convenient tool for prosecutors that makes it much easier to yield 
convictions, since they do not have to prove the mental intent required for 
murder, as long as they can show the defendant’s clear involvement in the 
predicate felony.

One additional important—​and obvious—​European-​American dis-
tinction involves capital punishment. Perhaps surprisingly, the two con-
tinents were actually quite similar for a long period of history—​both in 
terms of early widespread use of the ultimate punishment for many types 
of crime and the gradual imposition of restrictions over time. As David 
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Garland writes, “for much of the last 200 years, America and other Western 
nations have marched in lockstep, continually restraining, refining, and 
reducing the use of the death penalty.”36 European countries eliminated 
capital punishment altogether in the period from the end of World War 
II through the 1970s (with France being the last major European coun-
try to abolish it in 1981). The U.S. seemed to be headed for a similar out-
come in 1972 when the Supreme Court in Furman v. Georgia imposed a 
moratorium on executions because its inconsistent application constituted 
“cruel and unusual punishment,” thus violating the Eighth Amendment. 
Yet four years later—​around the same time as Nixon’s “War on Crime” 
began to translate into higher levels of incarceration and a new “tough on 
crime” political movement that would thrive for decades—​the Court held 
in Gregg v.  Georgia that a capital sentencing scheme based on objective 
criteria that also took into account a defendant’s record was indeed con-
stitutional, which thereby opened the door to a resurgence in both death 
sentences and executions in many U.S. states. According to Garland, this 
American exceptionalism—​and the sudden rejection of the common tra-
jectory once shared with European countries—​can be best be explained 
by (1)  the predominance of local control of the criminal justice system, 
(2) regional differences within the U.S. (particularly within the American 
South), and (3)  the tradition of “extra-​legal executions”—​most notably 
race-​based lynchings—​in the South.37

In contrast to Europe, where the decision to ban capital punishment was 
elite-​led and actually went against prevailing public opinion at the time, 
the American model has been to allow individual states to create or change 
their own policies. As Garland writes, “In Europe and elsewhere, governing 
elites decided that the state ought not to kill its citizens whatever the peo-
ple thought. In the United States, the Court insisted that the people should 
decide.”38 As a result, in the years and decades since Gregg, the application 
of capital punishment in the U.S.  has displayed tremendous regional vari-
ation, as 19 states (mainly in the Northeast and Midwest) have abolished 
it,39 and of the 31 states that still maintain it, those that actually carry out 
executions are mostly located in the South.40 Capital punishment remains a 
live and “evolving” issue in many individual states, but the overall American 
law and practices demonstrate a sharp distinction from the European norm 
in this important area of sentencing policy. Moreover, the very existence of 
the death penalty as a possible sentence has an effect on non-​capital sen-
tencing policy and plea bargaining agreements as well. In fact, death pen-
alty opponents in the U.S. usually frame their arguments by making the case 
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for LWOP—​a sentence that does not even exist in most other democracies, 
because it is considered inhumane—​as the less punitive alternative. In this 
sense, the very existence of capital punishment in so many American states 
serves to “anchor” the range of possible sentencing outcomes at an extremely 
high level.

Sentencing in France, Germany, and the United Kingdom

Focusing a bit more closely on our three main comparative reference points—​
France, Germany, and the U.K.—​several other scholars have contributed 
important perspectives on sentencing by focusing on the U.S. in paired com-
parisons to these countries.

Starting with the U.K., Jones and Newburn consider the extent to which 
the U.K. has been “Americanizing,” since at first glance it seems to have been 
incorporating such concepts as privatized prisons, “zero-​tolerance” policing, 
and “three strikes” sentencing laws.41 Yet on closer analysis, they find that 
despite some “policy transfer,” the reforms in the U.K. have been much more 
symbolic than substantive, unlike in the U.S.42 Similarly, Mirko Bagaric finds 
that the “U.K.’s three-​strike laws apply to a much more limited range of offenses 
and the penalty enhancements are less harsh and not always imposed.”43 And 
Julian Roberts shows how in 2009 England and Wales declined to adopt an 
American model of sentencing guidelines, choosing instead to implement 
a system designed to “promote uniformity and sentencing by prescribing a 
sequence of steps for courts to follow when sentencing an offender, while also 
allowing a significant degree of discretion.”44 On balance, “England operates 
under the rationale that proportionality should be the guiding criterion for 
deciding the severity of the sentence.”45

Another distinction involves the emphasis on the maximum possible sen-
tence in the U.K., whereas the American practice focuses on the “mandatory 
minimum” sentence.46 English courts and judges often yield tremendous 
discretion—​something that is lacking in the U.S.—​and they can choose to 
shorten sentences, offer early releases, or grant community sentences.47

In a sign of its possible “Americanization,” from 2005 to 2011 the U.K. also 
applied a sentencing practice known as Imprisonment for Public Protection 
(IPP), which was intended to protect the public from serious, violent offend-
ers whose actual crimes were nonetheless not severe enough to warrant a life 
sentence. Instead, after serving their minimum term in prison, a person who 
had received an IPP sentence would have to apply for release to the Parole 
Board, which would approve requests only if it was satisfied that the person 
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no longer represented a threat to public safety (and in those cases, the person 
would remain under a parole-​like supervision for at least 10 years).48 After 
discovering that the IPP sentences were being used far more frequently than 
was originally intended—​at a rate of 800 per year, and even in some cases 
to people sentenced to short, two-​year prison terms—​the U.K. Ministry of 
Justice under then–​prime minister David Cameron announced that it would 
be eliminating the IPPs, instead “introducing a range of consistent tough sen-
tences with fixed lengths, which will see more dangerous criminals given life 
sentences and give victims a clear understanding of how long offenders will 
be imprisoned.”49

Both sets of reforms—​establishing the IPPs and replacing them with 
“tough” sentencing standards that impose longer mandatory sentences—​
suggest a shift in the British approach to punishing crime, moving the U.K. in 
the direction of the U.S. That said, it should be stressed that these reforms 
apply only to what are called “dangerous criminals” and “the most serious 
offenders,” and are therefore much less sweeping than the sentencing policies 
in the U.S., which are extremely lengthy across the board, including drug and 
property crimes. Overall, while the sentencing practices in the U.K. certainly 
bear some resemblance to the American guidelines—​and perhaps increas-
ingly so—​on balance they are carried out differently and yield results that are 
far less draconian.

Sentencing practices in France and especially Germany are even less puni-
tive than those in the U.K., as many non-​violent crimes are punished by fines 
and penalties rather than incarceration. With reference to France, Richard 
Frase points out that “the French make very sparing use of custodial penal-
ties and punish most offenses with fines or suspended sentences.”50 He adds 
that “France’s less punitive attitude is evidenced not only in its sentencing 
laws and practices, but also at earlier stages of the criminal process: in the 
legal definition of crimes; in the use of custodial arrest and pretrial detention; 
and in decisions about whether (and on what charges) to prosecute.”51 And 
Aharonson highlights the fact that French judges possess tremendous discre-
tion to reduce sentences or to release prisoners at some point during their 
incarceration.52 That said, the political and policy rhetoric in France—​as in 
many countries—​has certainly become harsher. But, as argued by Sebastian 
Roché, “Policy transfer has not reshaped French laws and practices, even 
though slogans are shared across both sides of the Channel and both sides of 
the Atlantic.”53

Turning his comparative lens in the direction of Germany, Frase shows 
that while 71 percent of burglary convictions in the U.S. lead to incarceration, 
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only 34 percent do in Germany; the corresponding figures are 63 percent for 
serious theft in the U.S., 26 percent in Germany; 47 percent for fraud and 
embezzlement in the U.S., compared to only 3 percent in Germany; 55 per-
cent for forgery in the U.S., 7  percent in Germany. In the area of drugs, 
70  percent of drug possession and 74  percent of drug dealing convictions 
lead to incarceration in the U.S., compared to just 8 percent and 21 percent 
in Germany.54 Overall, and based on more recent data, a 2013 report from the 
Vera Institute of Justice shows that whereas 70 percent of all convictions in 
the U.S. result in prison terms, only 6 percent of convicted Germans serve jail 
time.55 Moreover, “In 2006 in Germany, 75 percent of prison sentences were 
for 12 months or less and 92 percent of sentences were for two years or less. In 
addition, Germany suspended the vast majority of prison sentences that were 
under two years—​in about 75 percent of cases, so only a very small percent-
age of those sentenced ever went to prison.”56 Given these distinctions, Frase 
concludes that “there is much for Americans to learn from the German expe-
rience with non-​custodial sentencing options over the past three decades. The 
Germans have shown […] how to deal humanely and efficiently with high-​
volume, low-​ and medium-​severity crimes, most of which are committed by 
socially-​integrated offenders for whom non-​custodial sanctions are both fea-
sible and highly cost-​effective.”57

Although other countries have discussed and perhaps enhanced their 
sentencing guidelines, Germany has remained steadfast in its application 
of relatively short sentences. Hans-​Jörg Albrecht notes the “remarkable sta-
bility in the structure of criminal sactions […] in Germany since the end 
of the 1960s, when a major law amendment gave priority to fines and sig-
nificantly restricted the use of prison sentences.”58 He adds that since the 
late 1960s, “four out of five criminal sanctions imposed by German crimi-
nal courts are day fines.”59 What explains this remarkable—​and apparently 
quite effective—​lack of punitiveness? According to Tatjana Hörnle, since 
judicial practices in Germany remain at the level of an apolitical judiciary 
and are thereby free from political “pressure” to change, “sentencing reform 
is not a political issue and the sentencing reform movement has not reached 
Germany.”60

Putting these various findings together, there is clearly a sharp divergence 
between the sentencing practices of the U.S. and otherwise comparable coun-
tries, with a pattern of across-​the-​board higher levels of sentencing in the 
U.S.—​whether for property crimes, drug offenses, or violent crimes. Whereas 
in Europe most crimes are punished by day fines and suspended sentences, the 
U.S. has chosen incarceration as its solution. In short, although this was not 
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always the case, there can be no doubt that sentencing policy in the U.S. has 
become by far the most draconian of the democratic world.

Changes in American Sentencing from 1970 to 2010
As explained in the Introduction, the United States did not always stand out 
for its punitiveness. Indeed, Tocqueville marveled about American “mild-
ness.” And American sentencing practices were actually quite close to the 
European mainstream before the two regions began to diverge considerably 
in the 1970s. This section tracks the policy changes that took place in the 
U.S. over the subsequent decades, which moved the U.S. away from its fellow 
liberal democracies by enacting extremely punitive sentencing policies.

The Pre-​1970s Historical Norm: Indeterminate Sentencing

Prior to the 1970s, American sentencing policies were highly indetermi-
nate. The prevailing scheme “stipulated a fairly broad range of sentence to 
allow for discretionary parole release upon evidence of rehabilitation.”61 In 
other words, “indeterminacy in the system referred to the relative disconnect 
between the length of the sentence imposed by the sentencing court and the 
length of sentence actually served by an offender in prison prior to release on 
parole.”62 This model was based on the long-​since-​forgotten idea that individ-
ualized punishment sanctions could lead to rehabilitation.63

By the early 1970s, however, both scholars and policymakers had 
become increasingly critical of the indeterminate sentencing model. As will 
be explained in more detail in Chapter 5, in a very influential and contro-
versial 1974 article, sociologist Robert Martinson reviewed 231 studies and 
concluded that “with few and isolated exceptions, the rehabilitative efforts 
that have been reported so far have had no appreciable effect on recidi-
vism.”64 Following the publication of the “Martinson Report,” many aca-
demics abandoned the idea of rehabilitative programs.65 Politically, both 
the Left and the Right turned on them as well. Liberals felt that the amount 
of discretion afforded to sentencing judges and parole boards left the system 
open to discrimination and abuse, while conservatives favored the harsher 
treatment of criminals.66 As a result, the initial reforms that emerged in the 
1970s—​and which intensified over the subsequent decades—​reflected a 
desire to equalize punishments and increase consistency in sentencing and 
parole decisions.67 This led to a shift in the direction of determinative sen-
tencing policies.
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Determinate Sentencing

In its most basic form, determinate sentencing refers to a system without dis-
cretionary parole release for offenders.68 In a determinate sentencing scheme, 
the offender must serve a statutorily determined portion of the specific sen-
tence that was imposed by the judge. The actual length of the sentence was pri-
marily determined by a judge, leaving parole boards with a much more limited 
role to play. The first two states to pass determinate sentencing legislation were 
Maine and California, which abolished discretionary parole release. In 1976, 
the California legislature went further by adopting the Uniform Determinate 
Sentencing Law, which prescribed a presumptive sentence—​established by 
a sentencing committee—​for certain statutory offenses, thus severely limit-
ing the discretion of judges or sentencing officers.69 Other states, including 
Indiana, New Mexico, Illinois, Minnesota, Florida, Washington, Oregon, 
Delaware, Kansas, Arizona, North Carolina, Mississippi, and Virginia, also 
went on to adopt determinate sentencing schemes.70 Yet the actual statutory 
sentences for specific offenses differ across states and systems.71

Structured Sentencing

A further movement that has increased the harshness of sentencing policies 
involves structured sentencing. In a structured sentencing plan, states imple-
ment recommended or presumptive prison terms for specific offenses. “States 
with structured sentencing seek to narrow or guide judicial discretion in 
determining the length of an imposed prison term by proscribing a recom-
mended term within the wider statutory sentence range for an offense.”72 The 
“structure” in this scheme refers to the state officials’ attempts to introduce 
uniformity to sentencing according to levels of offenses. Structured sentenc-
ing took the form of presumptive sentencing in nine states: Alaska, Arizona, 
California, Colorado, Indiana, New Jersey, New Mexico, Ohio, and Rhode 
Island.73 In these states, judges impose a prison term from within a narrowly 
specified recommended range, and they must cite mitigating factors or other 
reasons for deviating from the norm.

Other states implemented a looser form of structured sentencing through 
“sentencing guidelines.” These states include Minnesota, Alaska, Pennsylvania, 
Florida, Maryland, Washington, Wisconsin, Delaware, Oregon, Tennessee, 
Kansas, Arkansas, North Carolina, Virginia, Ohio, Missouri, Oklahoma 
(later repealed in 1999), Utah, and Michigan.74 Sentencing guidelines “spec-
ify a fairly narrow range of sentence for a convicted offender given his/​her 
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current offense and prior record.”75 The main difference between structured 
sentencing and sentencing guidelines involves the inclusion of the offender’s 
criminal history in the latter. The purpose of sentencing guidelines is to reduce 
the disparities in sentencing between similar offenders committing similar 
offenses. Sentencing guidelines can take either a presumptive or voluntary 
form. In the presumptive form, which was first implemented in Minnesota in 
1980, judges must impose a sentence that is within the recommended limits, 
or provide written justification for imposing an alternative sentence. In such 
cases, sentences that are outside of the recommended limits may be appealed 
by either the defendant or prosecutor. In contrast, voluntary sentence guide-
lines do not require the judge to adhere to the recommended limits and do 
not allow for appeals.76

Sentencing commissions were considered attractive for various reasons. 
First, appointed commissions were set up to be independent and insulated 
from political pressures that were highly responsive to electoral demands. 
Second, the commission would be responsible for collecting data and devel-
oping expertise that would lead to a more informed sentencing policy.77 
Proponents of sentencing commissions also claim that they are the best mech-
anism for resource management with respect to imprisonment rates, since 
commissions can respond to changing needs in certain jurisdictions. And 
some have argued that state sentencing commissions proved useful insofar as 
making sentencing practices more accountable and being less “disparate in its 
impact on minority group members.”78

The federal government also sought to introduce sentencing guidelines in 
the 1980s. Senators Ted Kennedy and Strom Thurmond cosponsored the 1984 
Sentencing Reform Act, whose primary purpose was “to address the seemingly 
intractable problem of unwarranted sentencing disparity and enhance crime 
control by creating an independent, expert sentencing commission to devise 
and update periodically a system of mandatory sentencing guidelines.”79 The 
Federal Sentencing Guidelines were intended to “limit judicial discretion and 
make sentences consistent via the introduction of binding regulations and 
appellate review of sentences.”80 Yet these new guidelines were received with 
widespread criticism, particularly from those who had to adhere to them. In 
the words of Marc Mauer, the guidelines, which went into effect in 1987, car-
ried “a heavy presumption of imprisonment for most offenders and [gave] 
little regard for any mitigating circumstances involved in an offence.”81 With 
the stated goal of further reducing disparities in sentencing similar offenders 
for similar offenses, the guidelines essentially eliminated judicial discretion 
while imposing uniformly harsh sentencing policies. Eventually, the Supreme 
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Court found the mandatory guidelines unconstitutional in 2005, but held 
that they could still be advisory, even if no longer binding. Moreover, the 
decision was not retroactive, and therefore did not apply to the many prison-
ers already sentenced under the guidelines.82

It is often noted that the experience of states that have implemented sen-
tencing guidelines has been different from that of the federal government.83 
Frase argues that state guideline systems are more flexible than federal guide-
lines, as well as easier to apply. He criticizes the Federal Guidelines as being too 
ambitious, particularly for trying to “structure and define every single deci-
sion.”84 In contrast, state guidelines are relatively short documents, as many 
of them explicitly prefer simplicity and therefore allow for some ambiguity.85

Overall, the move from judicial discretion to determinate sentencing was 
premised on a legitimate problem, namely the vast discrepancies between 
sentences imposed by individual judges, as well as the potential for racist 
and discriminatory applications of sentences across defendants—​a practice 
that has a long-​standing history in the U.S. For this reason, in principle, a 
determinate sentencing plan is more “just” in that it prevents this type of 
variation from occurring. The problem with the application of state and fed-
eral sentencing guidelines is not necessarily that they are determinate per se 
(although arguably a bit more “wiggle room” for judges would have been 
preferable), but that the length of the fixed prison terms assigned to indi-
vidual crimes were extraordinarily severe. This left many judges in the diffi-
cult position of having literally no choice but to impose sentences that they 
thought were vastly disproportionate to what they thought the defendants 
in front of them actually deserved.

Mandatory Sentencing

Another major change in American sentencing policies involves the increas-
ing use of mandatory sentencing statutes. Indeed, “between 1975 and 2002, 
every state adopted some form of mandatory sentencing law.”86 Mandatory 
sentencing reflects determinate practices in two respects: first, it takes away 
case-​specific discretion from the trial judge to impose any other sanction; sec-
ond, it removes the discretion of the parole board to grant release.87 A com-
mon variation on mandatory sentencing involves mandatory minimums, 
or statutes that remove the discretion of the sentencing judge to impose a 
sanction below the minimum. This is particularly common for five classes 
of offenders or offenses: “(1) repeat or habitual offending, (2) drunk driving 
offenses, (3) drug offenses, (4) weapon offenses, (5) sex offenses.”88 In the U.S., 
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mandatory sentencing has often been used to produce “hyper-​determinacy” 
in sentencing structures.89 In other words, while in theory mandatory sen-
tencing should result in identical sentencing for certain crimes, critics allege 
that it robs guideline commissions from manipulating sentences to keep up 
with the changing realities of their jurisdiction. This is particularly problem-
atic in jurisdictions that are faced with the difficulty of managing large rates 
of drug-​related mandatory sentences.90 Trial judges often oppose mandatory 
sentencing laws that impose penalties far removed from any sense of justice 
for the specific case in their courtroom. Nonetheless, mandatory sentencing 
has been a prominent feature of all U.S.  jurisdictions since the 1970s. Reitz 
concludes that “in the absence of a change in the U.S. politics of law and order, 
widespread repeal or defanging of such statutes are unlikely events.”91

Another common variation of mandatory sentencing takes the form of 
laws targeting habitual offenders by means of harsh sentences for those who 
have repeatedly committed felonies. In 1980, the U.S. Supreme Court upheld 
a Texas verdict, which had imposed a life sentence on a man who had fraud-
ulently used a credit card for $80, passed a forged check for $28.36, and then 
refused to return payment of $120.75 for having inadequately repaired an air 
conditioning unit.92 Following this Supreme Court imprimatur, many other 
states passed similar laws. Between 1993 and 1995, 24 states implemented 
some form of habitual offender law. Such laws, which were implemented 
by states in order to introduce “greater determinacy and structure in their 
systems,”93 have proven to be quite popular with the general public, and are 
thus politically very effective. Although Washington was the first state to pass 
a “three strikes and you’re out” law in 1993, California’s version in 1994 was 
much more substantial and influential.94 According to this law, an offender 
with a history of at least two criminal convictions could receive a sentence 
of 25 years ​to ​life upon the commission of any felony—​even shoplifting. The 
law, which was approved by California voters in a popular initiative called 
Proposition 184, received strong support from various correctional officers’ 
associations, the National Rifle Association, and Republican governor Pete 
Wilson, who wanted to introduce harsher sentences for habitual offenders in 
response to the rape and murder of a 12-​year-​old girl, Polly Klaas.

California’s original version of the “three strikes” law was atypical (and 
atypically harsh) in that it did not require a criminal history of violent acts, and 
the penalty could be applied for the conviction of any felony in the California 
Penal Code.95 Other states imposed much narrower versions of the “three 
strikes” law. In Pennsylvania, the sentencing penalty is only invoked when 
an offender commits one of eight specific felonies at least three times, two 
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of which must involve the same felony. In this version, a judge may increase 
an offender’s sentence by an additional 25 years. Many other states that have 
versions of habitual offender laws have adopted similarly narrow criteria for 
sentencing, using strike-​eligible felonies for sentencing only. The Supreme 
Court has given states carte blanche to determine their own version, as the 
Court upheld California’s draconian law in 2003, in the case of a man who 
was sentenced to a minimum of 25 years for stealing three golf clubs, because 
he had prior convictions for burglary and robbery.96 But in 2012, California 
voters approved Proposition 36, which limits life sentences to cases where the 
“third strike” was “serious or violent,” while also allowing for the re-​sentencing 
of those people who had been convicted under the previous law.97 This latest 
development seems to indicate the potential for popular and political shifts 
away from the punitiveness of previous decades.

Time-​Served Requirements

Another indicator of the movement toward determinacy in American sentenc-
ing laws involves the general increase in “time-​served” requirements. Also known 
as Truth-​in-​Sentencing legislation, these laws “seek to ensure that time served 
by offenders is primarily determined by the length of the sentence imposed 
by the sentencing court rather than by the discretionary decision-​making of a 
parole board.”98 In 1994, the federal government offered grants for prison capac-
ity improvement for states that required offenders to serve at least 85 percent 
of their sentence. While these grants are no longer available, many states still 
require offenders to serve the large majority of their sentence before becom-
ing eligible for release. For instance, Arizona and Ohio require violent offend-
ers to serve nearly 100 percent of their sentence. While this percentage varies 
from state to state, as of 2002, 22 states have implemented Truth-​in-Sentencing 
laws that require violent offenders to serve at least 85 percent of their sentence, 
and no state allows offenders to be released before serving at least 50 percent of 
their sentence. Overall, there has been a marked increase in the amount of time 
prisoners are required to serve. As Stemen et al. point out, “In 1975, offenders 
were required to serve an average of 70 percent of the minimum term imposed 
before release from prison; by 2002, this had increased to 93 percent.”99

Drug Laws

In addition to general policy changes involving how criminal sentences are 
imposed and enforced, a crucial component of the vast increase in American 
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incarceration rates since the 1970s involves the criminalization of drugs to 
a degree unseen and even unimaginable in Europe. While determinate sen-
tencing and structured sentencing represent largely procedural changes, drug-​
related sentencing laws embody substantive changes. On the federal level, 
legislators repeatedly introduced drug-​related mandatory sentencing pro-
posals in the late 1980s. Mauer argues that such legislation was in response 
to exaggerated media reports regarding drug abuse, particularly concerning 
crack cocaine, which was portrayed as highly addictive and dangerous.100 This 
resulted in the Anti-​Drug Abuse Act of 1986, which implemented a 100-​1 
weight disparity between crack and powder cocaine.101 Depending on the 
amount of possession, the mandatory minimum sentencing was set at 10 years 
(without parole) for amounts exceeding either 50 grams of crack or 5,000 
grams of powder cocaine, and five years for possessions of just 5 grams of crack 
or 500 grams of cocaine.

Mauer suggests that continuing popular fears about drug abuse led 
Congress and President Reagan to pass and sign the Anti-​Drug Abuse Act 
of 1988, “which contained yet more mandatory sentencing laws among its 
hundreds of provisions.”102 The Act gave renewed impetus and ambition to 
the “War on Drugs,” as it established the White House Office of National 
Control Policy, and it declared a national policy of creating “a Drug-​Free 
America” by 1995. Mauer argues that by encouraging the Anti-​Drug Abuse 
Act of 1988, the Reagan administration succeeded in “stoking the ideological 
fires for tougher crime policy,” which was furthered by the subsequent Bush 
administration.103

There were few policy changes over the course of the Bush and Clinton 
administrations, both of which pursued a “tough on crime” agenda. 
Meanwhile, the number of people incarcerated in American prisons contin-
ued to skyrocket. Mauer reports that from 1985 to 2000 the percentages of 
inmates sentenced for drug crimes increased by 402 percent in state prisons 
and 546 percent in federal prisons, which represented 52 percent and 28 per-
cent of the total increase in prisoners.104

Perhaps surprisingly, it was during the George W.  Bush administration 
that some pushback began to emerge, sparked initially by Republicans. In 
2002, Republican senators Orrin Hatch and Jeff Sessions introduced a bill 
that proposed to reduce the disparity to a 20-​1 ratio. Yet ultimately the Bush 
White House and Justice Department opposed the bill because of a fear 
that it would signal a retreat on the War on Drugs, and the bill stalled.105 
The momentum picked up again in the Obama administration, however, as 
policymakers focused on the vast mandatory sentencing disparities between 
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crack and powder cocaine. In 2010, Congress passed the Fair Sentencing 
Act. Backed by a bipartisan coalition of Senators Jeff Sessions (R) and Dick 
Durbin (D), the law has effectively reduced the sentencing disparity to 18-​1, 
while also removing the mandatory minimum sentence for smaller posses-
sions (leaving only the 10-​year mandatory sentence for large possessions). 
While heralded by many as a significant advancement in sentencing reform, 
some critics point out that the bill’s inherent compromise has not eliminated 
the disparity entirely—​indeed, it is still 18 times higher—​and thus the reform 
effort remains incomplete.106

Conclusion
This chapter has attempted to demonstrate and characterize the vast dispari-
ties in sentencing between the United States and other advanced democracies. 
The comparative perspective shows that other countries are significantly less 
punitive than the U.S.—​whether measured by the average term of sentence 
for similar crimes, the extensive use of life without parole and the continued 
existence of capital punishment as possible sentences, the range of both mini-
mum and maximum sentences for murder, the minimum period prisoners are 
required to serve for a life sentence, or the minimum amount of time served 
for other sentences. As Aharonson writes,

Despite the growing Americanization of political debates over crime 
problems in various Western democracies, these models of determinate 
sentencing legislation did not find a market across the Atlantic. The 
number of offenses liable to mandatory sentences in other Western 
democracies has remained significantly lower than in the United 
States.  European systems did not adopt “truth in sentencing” laws or 
similar statutory mechanisms to restrict the early release of prisoners. 
And no other country has imported the American version of numeri-
cal sentencing guidelines.107

In sum, the U.S. clearly stands out as the most extreme case within the com-
parative sentencing picture.

Moreover, what is especially striking about the punitive sentencing struc-
ture in the U.S. is that it is a relatively recent phenomenon. Indeed, it is 
important to recall that at the beginning of the 1970s, the U.S. was not par-
ticularly out of line with other comparable democracies. Yet over the ensuing 
decades, specific policy and judicial decisions—​on both the federal and state 
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levels—​moved in the direction of determinate, structured, and mandatory 
sentencing laws, with fewer opportunities for individualized sentencing or 
“time served” reductions, and based on the newfound priority of criminal-
izing drugs. As a result of these conscious choices, which other advanced 
democracies did not pursue, the sentences served by an ever-​increasing num-
ber of American prisoners lengthened dramatically. This massive and grow-
ing disparity in sentencing has been an important component of the larger 
picture of American punitiveness in comparative perspective. The next set of 
chapters takes us from the legal process of sentencing to the conditions within 
prisons.



    61

4

Prison Conditions

Previous chapters have shown that different countries vary tremen-
dously in terms of the investigative and prosecutorial procedures they follow, 
the types of crimes they punish, and the severity of sentences they impose. 
Yet once defendants are convicted and sentenced, there is often an implicit 
assumption in the literature on comparative punishment that “prison” means 
the same thing in different contexts. The fundamental underlying feature of 
prisons everywhere, of course, is that inmates are deprived of their liberty of 
movement—​albeit to varying degrees—​and forced to follow the rules and 
standards of prison officials. But are prison conditions really equivalent? Is it 
in fact a similar experience to be locked up in the United States as opposed to 
Sweden, or in California instead of Minnesota? Although common sense says 
that the answer must be no, the recent literature has devoted relatively little 
attention to the conditions under which prisoners in different jurisdictions 
are confined.

This chapter takes a step in that direction, with the goal of shedding light 
on how American prison conditions compare to those in other democracies 
in the world. The analysis reveals that American prisons are significantly more 
crowded, cramped, unsanitary, unhealthy, inhumane, and violent. The value 
of this comparative perspective is to show that there are alternative forms of 
incarceration that work and are successful—​both in terms of keeping prisons 
safe and calm, and for preparing inmates for their eventual reintegration into 
lawful society upon their release.

The first section focuses specifically on prison conditions in the U.S. It 
starts by providing a general overview of the situation in American prisons, 
showing that overcrowding and violence are the two dominant themes. 
It then briefly reviews the key Supreme Court rulings over the past several 
decades related to prison conditions in the U.S., covering “failure-​to-​protect” 
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claims, medical and psychiatric care, conditions of confinement, and the use 
of force against prisoners. The common, underlying theme in these holdings 
has been the Court’s tremendous deference to prison officials, particularly on 
the grounds of maintaining the security of correctional facilities.1 All of this 
leads to a potential turning point, derived from the May 2011 Supreme Court 
ruling in Brown v. Plata, in which Justice Kennedy, writing for a narrow  
5-​4 majority, described some of the conditions in California prisons that he 
found shocking. Yet it took over 20 years of ongoing litigation in a major 
state, where constitutional violations were clearly established by 2001, for 
relief to be granted. Moreover, the spirited dissents from Justices Scalia and 
Alito revealed the strong resistance to reforming the current situation, and 
the high judicial tolerance for tough prison conditions in both federal and 
state facilities. Although in this case the Court did find that these conditions 
violated the Eighth Amendment’s prohibition of “cruel and unusual punish-
ment,” it shows just how extreme the conditions have to be in order to trigger 
such a finding—​and this by the thinnest of margins.

The following section expands beyond the U.S. to develop a comparative 
perspective on the American situation. It starts by introducing what might 
be viewed as the opposite extreme from the U.S., namely prison conditions 
in Scandinavian countries, which are extremely humane and non-​punitive. 
Then it turns to additional countries from Western Europe, with special focus 
on our three main comparative cases:  France, Germany, and the U.K. But 
rather than address each country separately, the section is organized themat-
ically, looking at such issues as living space, facilities, food, relations between 
guards and prisoners, contact with the outside world, voting, and health care. 
Overall, this comparative analysis presents a very different picture of prison 
life, where inmates do not wear orange jumpsuits and live in constant fear, 
and where they have rights, opportunities, and rehabilitation. Indeed, from 
this vantage point, American prisons appear to be some of the harshest and 
scariest places in the democratic world.2

Prisons in the United States
Any assessment of “American prisons” must begin with the recognition that 
there is really no such thing. There are instead 50 different state systems, each 
of which includes both local jails (typically for defendants awaiting trial and 
those sentenced to under a year) and state prisons, along with a broad federal 
system that runs many types of facilities located in most of the states. Within 
prisons, there are various levels of security for incarcerated people, ranging 
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from minimum-​ to medium-​ to maximum-​security (sometimes with even 
more variation within each of these categories), along with several “super-
max” prisons. Many facilities actually combine prisoners who have different 
security levels, with relatively little segregation by level of security.3 Moreover, 
within the same general category of prison—​even in the same state—​there 
can be tremendous variation in the living conditions for prisoners, depending 
on the specific facility’s leadership and resources. Prisons and jails are also of 
all different sizes, and they are located in many different types of geographical 
settings.

Accepting the important caveat that tremendous variation exists, it is 
nonetheless possible to generalize about the situation within American pris-
ons.4 The analysis in this chapter does so by focusing on the “average” con-
ditions in medium-​ and maximum-​security settings. It therefore does not 
explore in detail the extremes, since neither the minimum-​security prisons 
that tend to house a much smaller number of (generally white-​collar) pris-
oners nor the “supermax” experience of near-​complete sensory deprivation 
can be treated as typical. Yet the reality that emerges from this analysis is that 
while there may be some circumstances where conditions are relatively har-
monious, the overwhelming majority of American facilities remain extremely 
dehumanizing and unsafe places to live.

The established literature about American prison conditions highlights 
two primary features: overcrowding and violence. Cavadino and Dignan refer 
to “a general crisis of conditions within the American prison system,” whereby 
41  percent of facilities are “under court decrees to change conditions of 
confinement, limit the numbers of inmates or correct their policies or pro-
cedures.”5 Yet even in the cases where the prisoners have “won” the court bat-
tle, it is then left to the prisons or states to administer the relief, which often 
never comes. And in most cases brought by inmates, the U.S. courts, led by 
the Supreme Court, have sided with the prison officials, leaving prisoners to 
fend for themselves within often dangerous and sometimes horrific condi-
tions. The situation is so dire that the United Nations Committee against 
Torture has expressed “public concern with regard to the brutal treatment of 
inmates in some USA penal institutions.”6

What exactly goes on inside of most American prisons? Practices vary, 
of course, but most still share the same underlying characteristics. Sharon 
Dolovich provides a powerful summary of their “key features”:

greatly restricted movement; limited media access to the facility; strict 
limits on visits and communication with family and friends on the 
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outside; minimal access to or control over personal effects; a lack of 
privacy vis-​à-​vis staff or other prisoners; limited access to meaning-
ful work, education, or other programming; little if any concern for 
the self-​respect of the incarcerated; an “us” versus “them” dynamic 
between the incarcerated and custodial staff; and increased reliance on 
solitary confinement for the purpose of punishment or control.7

Dolovich goes on to argue that prisons have created a “self-​generating” system 
that “produces the very conduct society claims to abhor, and thereby guaran-
tees a steady supply of offenders whose incarceration the public will continue 
to demand.”8 And she adds that such a process “operates to create a class of 
permanently marginalized and degraded noncitizens.”9

How does this occur? In the extreme cases of “supermax” prisons, inmates 
are kept in complete isolation and sensory deprivation for 23 hours a day, with 
very real threats of physical violence by guards, including the use of pepper 
spray, tasers, or restraints.10 Within most facilities, at all levels of security, there 
is now a paucity of drug treatment, education, or training programs, meaning 
that inmates are even less prepared to function in “normal” society upon their 
eventual release.11 Meanwhile, work opportunities within many federal and 
state prisons are limited. Where they do exist, the demand for them is great, 
despite wages of approximately $0.12 to $0.40 per hour in federal prisons and 
roughly $0.13 per hour in many state facilities—​which allows for great sav-
ings by the prisons, which can avoid hiring outside contractors, while often 
generating significant profits for the state enterprises that use prison labor.12 
Moreover, the fact that prisons are often (and usually intentionally) located far 
away from where inmates’ families live, combined with strict limits on visiting 
and extremely expensive options for collect telephone calls,13 means that most 
prisoners are bereft of social ties to the outside world.14 And medical care is 
extremely poor, aggravated by unhygienic conditions that can lead to diseases 
such as HIV, hepatitis C, staph, and tuberculosis.15 All of this creates psycholog-
ical damage, which Craig Haney calls “prisonization,” whereby the overcrowded 
and miserable conditions create lasting mental anguish and trauma, resulting in 
people being more angry, tense, and violent than they were before.16

In addition to these difficult and traumatic prison conditions, there is also 
the omnipresent risk and reality of sexual violence and rape. As Dolovich 
writes,

In many facilities—​especially the overcrowded ones—​the threat of 
rape motivates a gendered economy of respect, in which the more 
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masculine one appears, the more respect one gets, and thus the greater 
one’s protection from victimization. Sexual predators, by their preda-
tion, prove themselves to be men, and those prisoners who appeal to 
correctional officers for protection will often be told to “fight or fuck.” 
In such a climate, even those not otherwise prone to violence must 
be constantly prepared to fight. Those unable to defend themselves 
can escape their dilemma only by “hooking up” with more powerful 
prisoners, who will protect them from violent rape by other prisoners 
in exchange for unlimited sexual access and other “wifely” duties like 
cooking and cleaning. This last resort, sometimes referred to as “pro-
tective pairing,” has also perhaps more aptly been described as “sexual 
slavery.”  17

Although these circumstances do not necessarily characterize all prisons and 
all prisoners, the reality of prison rape is so horrific that even a conservative 
Congress in 2003 passed the Prison Rape Elimination Act (PREA).18 The 
psychological cost of the constant fear of rape, and the resulting culture of 
“hypermasculinity” that reigns in prisons, is dehumanizing and devastating.19

The Supreme Court’s Key Rulings  
on Prison Conditions (Pre-​Plata)

Before tracing the history of legal rulings with regard to prison conditions, 
one should acknowledge the distinctively American feature that affords pris-
oners the right to sue the prisons in which they are confined. In cases where 
courts look favorably upon prisoners’ lawsuits, this right provides genuine 
power and leverage to a class of people who are otherwise entirely power-
less. Even though that right was significantly reduced by the passage of the 
Prison Litigation Reform Act in 1996, there is a strong—​and occasionally 
successful—​tradition of prisoner litigation that has directly influenced prison 
conditions over time.20 That said, the pattern over the past several decades has 
been to establish a high standard of deference to prison officials that usually 
works against prisoners who sue to protest their treatment and conditions.

Although much of the responsibility of implementation has depended 
on state and federal judges,21 the Supreme Court has set national standards 
and practices on most issues related to prison conditions. In the area of First 
Amendment rights, although there were several earlier cases as well, the cru-
cial case of Turner v. Safley established the Court’s general approach to the 
rights of prisoners.22 In Turner, the Court held that when a prison regulation 
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impinges on a prisoner’s constitutional rights, the regulation is nonetheless 
valid as long as it is “reasonably related to legitimate penological interests.” 
More specifically, if prison officials can articulate a “valid, rational connec-
tion,” the courts will defer to their judgment. The argument supporting this 
conclusion was that “courts are ill equipped to deal with the increasingly 
urgent problems of prison administration and reform.”23 In other words, 
Turner established an explicitly deferential standard that treats prison officials 
as “experts” who should not be second-​guessed by the courts.24

This approach set an important and lasting precedent that has made it 
extraordinarily difficult for prisoners to protest their conditions, since prison 
authorities can justify most conditions based on security grounds. For exam-
ple, in Thornburgh v. Abbott, the Court supported a warden’s right to restrict 
prisoners from receiving certain publications;25 in Block v. Rutherford, pre-
trial detainees were prohibited from having contact visits;26 and in Overton 
v. Bazzetta, restrictions on visiting privileges were found to be constitutional 
because they had a “rational relation to legitimate penological interests […] 
regardless of whether [prisoners] have a constitutional right of association 
that has survived incarceration.”27

The Court has also built a very deferential body of work with regard to 
four specific areas of Eighth Amendment litigation: (1) “failure to protect,” 
(2) medical and psychiatric care, (3) conditions of confinement, and (4) the 
use of force against inmates by prison officials.

The crucial case in the related areas of failure to protect and medical and 
psychiatric care was Farmer v. Brennan,28 but the doctrine originated in Estelle 
v. Gamble,29 an earlier case in which the Court considered the complaint of 
a prisoner who was punished for not performing his work duties after he had 
suffered a serious back injury. In Estelle, the inmate was not allowed to sleep 
in the area assigned by a doctor, could not receive his prescribed medication 
for four days, and was put into solitary confinement where he suffered from 
blackouts and chest pains. Despite these facts, the Court denied the challenge 
and established the category of “deliberate indifference” to a substantial risk of 
serious harm, which required demonstrating the prison officials acted “with a 
sufficiently culpable state of mind.” In Farmer, the Court clarified and applied 
this standard to a failure-​to-​protect case, which represented the first time that 
it had addressed the issue of prison rape. The Court held that a prisoner could 
not prevail on a claim of Eighth Amendment violation unless he or she could 
demonstrate that a prison official actually “knows of and disregards an exces-
sive risk to inmate health or safety.” In practice, such a ruling creates the near-​
impossible standard of the prisoner having to prove a prison official’s actual 
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knowledge and disregarding of a risk of harm, a claim that could simply be 
dismissed by that official’s (self-​protecting) statement to the contrary.30 As a 
result of Farmer, prisoners face extremely high barriers to litigation, even in 
situations where they have clearly and indisputably been victimized.

The Court has also established its doctrine in cases about the conditions 
of confinement. In Rhodes v.  Chapman, the Court set a crucial precedent 
that enabled future overcrowding of prisons when it held that the double-​
celling of inmates (even in tiny cells that have living space that is “about the 
size of a typical door”) did not violate the Eighth Amendment, since “the 
Constitution does not mandate comfortable prisons.”31 According to Justice 
Powell’s majority opinion,

Conditions of confinement, as constituting the punishment at issue, 
must not involve the wanton and unnecessary infliction of pain, nor 
may they be grossly disproportionate to the severity of the crime war-
ranting imprisonment.  …  But conditions that cannot be said to be 
cruel and unusual under contemporary standards are not unconstitu-
tional. To the extent such conditions are restrictive and even harsh, 
they are part of the penalty that criminals pay for their offenses 
against society.32

The holding in Rhodes was mixed: on the one hand, it established a low bar of 
“minimal civilized measure of life’s necessities” that effectively ruled out many 
possible claims for living conditions that most people would find unbearable; 
on the other hand, it kept the door open to future challenges by prisoners to 
the conditions of their confinement—​thus allowing claims related to clean 
water and air, extreme temperatures, and adequate bedding, clothing, san-
itation, and food to be heard.33 In Wilson v. Seiter,34 the Court went a step 
further by applying the “deliberate indifference” standard from Estelle and 
Farmer to cases about conditions of confinement. Justice Scalia wrote that a 
“prisoner claiming that the conditions of his confinement violate the Eighth 
Amendment must show a culpable state of mind on the part of prison offi-
cials.” This standard—​which is by definition almost impossible to prove—​has 
made it extremely difficult for inmates to raise legal challenges to any aspect 
related to their conditions.

Another area of established prison law involves the use of force against 
inmates by prison officials. In Whitley v. Albers,35 the Court ruled in favor 
of prison officials who used deadly force to quell a prison riot. It held that 
deliberate indifference was too low a standard for evaluating the use of force 



U n usua lly   C ru el68

68

when exigent circumstances suggested that security was a competing con-
cern. In such situations, correctional officers must make decisions in haste 
under frightening circumstances, and the appropriate standard in such situa-
tions should be whether the officers acted “maliciously and sadistically,” thus 
bringing the standard beyond “intentional” or even “purposeful.” In Hudson 
v. McMillian,36 the Court actually found that prison guards had used exces-
sive force with a malicious and sadistic state of mind, but this was primarily 
because of the “smoking gun” that a supervisor had told the guards “don’t have 
too much fun” before they beat up an inmate. Hudson shows just how diffi-
cult it can be for a prisoner to demonstrate an unconstitutional use of force by 
correctional officers, since most cases will not have such a smoking gun, and 
officers can simply provide a convenient justification that invokes security.

These lines of prison law cases have evolved in parallel with one another, 
demonstrating the bleak chances of prisoners who protest against the con-
ditions under which they are confined. This futility was further exacerbated 
by two developments in 1996. In the first, the Court ruled in Lewis v. Casey 
that a class action on behalf of Arizona prisoners who alleged a lack of access 
to the courts because of their inadequate law library did not prove “actual 
injury” and therefore had no legal standing.37 As a result of this ruling that 
effectively held that prisoners are not guaranteed the right to a law library, 
many prison libraries reduced their collections.38 The larger effect—​of both 
this decision itself and the subsequent reduction in library resources—​was to 
limit the ability of inmates to present legal grievances.

The second development of 1996 went even further, as Congress passed 
the Prison Litigation Reform Act (PLRA), which was intended to reduce 
the amount of “frivolous” lawsuits filed by prisoners.39 Proponents of the 
PLRA argued that lawsuits by and on behalf of prisoners were not serious, 
took up valuable court time and resources, and resulted in the microman-
agement of prisons by the judicial branch.40 What turned out to be false sto-
ries spread about lawsuits by prisoners—​who were supposedly complaining 
about crunchy versus smooth peanut butter and filing grievances about the 
color of towels provided—​were widely exploited in the campaign against the 
right of prisoners to litigate.41 Other arguments emphasized that prisoner 
lawsuits were without merit, wasted taxpayer money, tied up federal courts 
“to the detriment of more worthy litigation,” and undermined the transition 
to harsher conditions of confinement.42 This “campaign of misinformation” 
enabled the passage of the PLRA, which has severely restricted prisoners’ 
access to courts and reduced the powers of federal courts to ameliorate bad 
prison conditions.43
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Among its many features, the PLRA specifies that a court “shall not grant 
or approve any prospective relief unless the court finds that such relief is nar-
rowly drawn, extends no further than necessary to correct the violation of the 
Federal right, and is the least intrusive means necessary to correct the viola-
tion of the Federal right.”44 While these standards might not sound unrea-
sonable, they introduce tremendous subjectivity in a process that is already 
characterized by high deference to prison officials, thus leaving prisoners with 
little chance of prevailing. The PLRA also prohibits inmates from recovering 
for psychological injury while in custody without verifiable accompanying 
physical harm—​a step that essentially downplays the psychological violence 
and damage that occurs within prisons. In addition, the PLRA sets up an 
“exhaustion” requirement, forcing prisoners to exhaust all possible admin-
istrative remedies—​pursuing to completion all inmate grievance and appeal 
procedures, even though these are usually hopeless—​before being able to 
challenge a condition of their confinement in a federal court. Overall, the 
PLRA has made it very difficult for prisoners to reach federal court, since 
the odds of missing a deadline or procedural step are substantial, particularly 
with the very limited legal resources available to inmates. As demonstrated by 
Margo Schlanger’s important research, since the passage of the PLRA, both 
the number of challenges filed and the success of those cases have diminished 
substantially.45

On the whole, this section has shown that the legal avenues available to 
American prisoners who wish to challenge their conditions of confinement 
are quite limited. This adds to the already grim general picture of prison con-
ditions depicted in the previous section. We now turn to a (potentially) major 
recent Supreme Court case that seems to have expanded the rights of prison-
ers in California.

The Window on California Prisons Exposed by Brown v. Plata

In a rare victory for prisoners’ rights advocates, the Supreme Court ruled on 
May 23, 2011, that a California court’s order to reduce the long-​term over-
crowding in California prisons from nearly double its design capacity to a 
maximum of 137.5  percent of capacity within two years was constitutional. 
Writing for a narrow 5-​4 majority, Justice Kennedy—​joined by Justices 
Breyer, Ginsburg, Kagan, and Sotomayor—​was particularly struck by the 
state of California’s prisons:  “For years the medical and mental health care 
provided by California’s prisons has fallen short of minimum constitutional 
requirements and has failed to meet prisoners’ basic health needs. Needless 
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suffering and death have been the well documented result.”46 Kennedy’s more 
specific observations focused on the overall conditions, the lack of mental 
health treatment, and the insufficient medical care.

In general terms, Kennedy addressed the pernicious effects of overcrowd-
ing, which “has overtaken the limited resources of prison staff; imposed 
demands well beyond the capacity of medical and mental health facilities; and 
created unsanitary and unsafe conditions that make progress in the provision 
of care difficult or impossible to achieve.”47 He was also disturbed by the use 
of gymnasiums as prison dormitories where cells are already full: “Prisoners 
are crammed into spaces neither designed nor intended to house inmates. As 
many as 200 prisoners may live in a gymnasium, monitored by as few as two 
or three correctional officers.”48

In terms of mental health, Kennedy wrote that “Prisoners in California 
with serious mental illness do not receive minimal, adequate care. Because 
of a shortage of treatment beds, suicidal inmates may be held for prolonged 
periods in telephone-​booth sized cages without toilets. A psychiatric expert 
reported observing an inmate who had been held in such a cage for nearly 24 
hours, standing in a pool of his own urine, unresponsive and nearly catatonic. 
Prison officials explained they had ‘no place to put him.’ ”49 Moreover, not 
only does it take up to 12 months to receive mental health care, but “Mentally 
ill inmates ‘languished for months, or even years, without access to necessary 
care’ and ‘suffer from severe hallucinations, [and] they decompensate into cat-
atonic states.’ ”50

Turning to physical illness, Kennedy was also shocked by the “severely 
deficient care” in California’s prisons: “A correctional officer testified that, in 
one prison, up to 50 sick inmates may be held together in a 12-​ by 20-​foot cage 
for up to five hours awaiting treatment.”51 He also added that “A prisoner with 
severe abdominal pain died after a 5-​week delay in referral to a specialist; a 
prisoner with ‘constant and extreme’ chest pain died after an 8-​hour delay in 
evaluation by a doctor; and a prisoner died of testicular cancer after a ‘failure 
of MDs to work up for cancer in a young man with 17 months of testicular 
pain.’ ”52 He then quoted from the District Court, which found that “it is 
an uncontested fact that, on average, an inmate in one of California’s pris-
ons needlessly dies every six to seven days due to constitutional deficiencies 
in the [California prisons’] medical delivery system.”53 And finally, he men-
tioned that “Overcrowding had increased the incidence of infectious disease, 
and had led to rising prison violence and greater reliance by custodial staff 
on lockdowns, which ‘inhibit the delivery of medical care and increase the 
staffing necessary for such care.’ ”54
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To illustrate the conditions he described, Kennedy also included three 
photographs, reproduced here, which show the prison conditions that he 
found so objectionable.55

FIGURE 4.1  Mule Creek State Prison (August 2008)

FIGURE 4.2  California Institution for Men (August 2006)
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Following this examination of California’s prison conditions, Kennedy 
concluded that since the government has an obligation to provide “food, 
clothing, and necessary medical care” to its prisoners, “If government fails 
to fulfill this obligation, the courts have a responsibility to remedy the result-
ing Eighth Amendment violation.”56 The Court therefore upheld the original 
three-​judge panel’s order to reduce overcrowding, thus overcoming the tre-
mendous obstacles of the PLRA in this particular case.

Plata, which one expert called “the biggest and most consequential prison 
case in almost two decades,”57 clearly represents a victory for prisoners’ rights, 
and it may herald a change in criminal sentencing strategies.58 Indeed, the 
powerful discussion of the Eighth Amendment’s emphasis on “dignity” could 
send a signal to lower courts to be less deferential to prison officials when 
reviewing cases dealing with prison conditions.59

On the other hand, the spirited dissents by the late Justice Scalia (joined 
by Justice Thomas) and Justice Alito (joined by Chief Justice Roberts) sug-
gest that there may be tremendous resistance to further change in this direc-
tion. Scalia argued that the Court was overreaching its scope and authority, 
while Alito emphasized the public safety risk of releasing prisoners.60 Neither 

FIGURE 4.3  Salinas Valley State Prison ( July 2008), Correctional Treatment Center 
(dry cages/​holding cells for people waiting for mental health crisis bed)
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seemed particularly concerned with the prison conditions themselves. This 
raises the question of whether there are any conceivable prison conditions 
that the dissenters would find objectionable or actionable.

The fact that a majority of the Court held that California’s overcrowding 
problems had led to mental and physical health problems that were so severe 
and horrific that they warrant the release of up to 46,000 prisoners can be 
viewed as an encouraging development for supporters of prisoners’ rights. Yet 
the ruling still sets an extremely high bar for determining that prison condi-
tions violate the Eighth Amendment—​and even so, the decision only passed 
with the thinnest possible majority. This leaves open the question of whether 
this ruling might encourage future prison reform through the court system, 
or whether it will be a one-​time decision that will have little practical impact 
beyond this case. And in California, the effect of the mandated reduction 
in the state prison population has already been counterbalanced somewhat 
by the state’s “realignment” policy, which has transferred many inmates from 
state prisons to local jails, while also creating a “jail-​building boom” under the 
slogan “local is better.”61

Overall, conditions in American prisons (and jails) are bleak. Not only 
do prisoners live in constant danger and fear, but they have few legal avenues 
to pursue grievances about the conditions to which they are subjected.62 
While the Plata ruling offers a ray of hope to those in favor of more humane 
prison conditions, it is far too early to speak of a sea change. American prisons 
remain highly punitive, terrifying, and dehumanizing places. The next section 
incorporates a broader comparative perspective that sheds more light on the 
situation in the U.S.

A Comparative Perspective on Prison Conditions
Outside of the U.S., most advanced democracies run prisons that provide 
greater space, privacy, and security, with fewer restrictions on movement, 
and without forcing inmates to wear demeaning orange jumpsuits or other 
uniforms. Indeed, in most circumstances the mere fact of being in prison is 
viewed as the punishment, without needing added discomfort, humiliation, 
and fear. And the very purpose of prison is to rehabilitate and reintegrate 
criminals by helping them to develop the maturity, education, and skills 
that will help them stay away from prisons in the future. Moreover, rather 
than preventing former prisoners from finding jobs and housing after their 
release, as is typically the case in the U.S., many countries actually help them 
to become productive members of society.
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That said, the same point made above about the wide variation among 
“American prisons” applies to carceral institutions all across Europe as well. 
There is no single standard, and there are many different types of facilities, 
conditions within them, and rights and opportunities provided to prison-
ers. And even though the analysis below emphasizes their relative mod-
eration in comparison to the high degree of punitiveness in the U.S., this 
does not mean that there are no examples of decrepit or inhumane settings, 
incidents or fear of violence, or abuse of the otherwise considerable rights 
afforded to prisoners in Europe. And one should always remain skeptical 
about the articulation of abstract principles that may be very different 
from the realities in practice. Nonetheless, even while maintaining these 
important caveats in mind, the analysis below highlights an undeniable and 
unmistakable difference between the conditions in “average” American and 
European prisons.

Unusually Humane: The Scandinavian Model

Although the main focus of the comparison in the book is to France, 
Germany, and the U.K., on the issue of prison conditions, the Scandinavian 
countries deserve particular attention, since they represent the oppo-
site extreme to the U.S., as they are unusually humane.63 Indeed, Finland, 
Norway, and Sweden have very low prison population rates, averaging 
about 70 per 100,000 people, roughly 10 times fewer per capita than in 
the U.S. The actual physical prisons are typically much smaller structures, 
“often with 100 inmates or fewer,” which of course makes them much easier 
to manage.64 In contrast to the U.S., where prisons are often built in faraway 
rural areas, so as to break ties between inmates and family/​visitors, most 
prisoners in Scandinavia are sent to facilities that are close to their homes 
and families. In short, “The Nordic approach to punishment, the setup of 
their prisons, and the public perception of the purpose of the penal system 
are fundamentally different than the US.”65 Moreover, “the framework of 
the Nordic Prison System serves to rehabilitate inmates to directly address 
recidivism.”66

Inside Nordic prisons, the conditions are very different from their 
American counterparts. The starting point is the ethos that the temporary 
“loss of liberty” is the only punishment.67 The prisons are all state ​run, and 
prisoners “have direct impact into prison governance.”68 There is also a close 
working relationship between academics and prison officials in terms of what 
policies best help inmates cope with prison and prepare them for a return to 
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society. In closed prisons, which house about 75 percent of all prisoners, the 
facilities display clear differences to American prisons:

What strikes any visitor familiar with Anglo-​American prisons is the 
personal space and relative material comfort of most prisoners. There 
is no “prison smell” in Scandinavia—​the combined aroma of poor per-
sonal hygiene, “slopping out” practices, food preparation and cigarette 
fumes. “Double-​bunking” is quite uncommon. Prisoners have tele-
visions in their cells, usually state-​provided. Most cells have internal 
sanitation.69

Moreover, the cells and common areas are relatively quiet, and most prison-
ers either work or receive a full-​time education. The food is also “nutritious 
and generous, with ample servings provided,” and inmates have some oppor-
tunities for cooking and “self-​catering.” Even high-​security prisons allow for 
conjugal visits, for which the prisons “provide accommodation where part-
ners and children can stay free of charge for weekends—​usually at monthly 
intervals—​with the prisoners on an unsupervised basis.” In short, inmates 
are treated humanely, with opportunities to live, grow, and prepare for their 
future lives outside of prison.

A striking feature about prisons in Scandinavia is the existence of “open 
prisons,” which house about a quarter of all inmates. These are typically where 
prisoners who are nearing the end of their sentence will develop “the founda-
tion for inmate rehabilitation; allowing the offenders more freedoms, more 
relaxed surroundings, fewer security measures, and more programs aimed at 
societal reintegration.”70 Open prisons have few (and sometimes no) fences or 
walls, no bars on the windows, and prisoners can sometimes even lock their 
own doors. “After the prisoners finish work or classes, they are free to walk 
around the prison grounds and sometimes into local communities.” If their 
sentences are relatively short, they may even be able to continue their prior 
employment, and some can even drive to and from the prison and their place 
of work. In Finland, open prisoners can actually receive fair wages, which 
allows them to pay for food and to support their families or the victims.71

The Scandinavian situation is quite exceptional, of course, due in large part 
to a strong culture of equality that makes the “highly symbolic spectacles of 
punishment” that characterize other countries unnecessary and inappropriate 
in the Scandinavian cases.72 Moreover, the strong welfare state in these coun-
tries provides support to the downtrodden and needy, rather than leaving 
them to fend for themselves. And while inmates are incarcerated, they receive 
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both educational opportunities (including university degrees) and help 
to “locate and secure jobs within the public sector that will maintain them 
following their release.”73 As a result, despite crime rates that have followed 
trends that are similar to those in other European countries,74 “Scandinavian 
social and cultural arrangements seem to have insulated these countries from 
the law and order politics that this generated in Anglo-​American societies in 
particular, and which allowed similar philosophical shifts to be overlaid with 
more punitive intents.”75

Thus far the chapter has explored both American and Scandinavian 
“exceptionalism,” which are based on relatively harsh and humane treat-
ment of prisoners, respectively. The following subsection turns to other West 
European countries and models of prisons and punishment.

Prison Conditions in France, Germany, and the U.K.

Despite the significant cross-​national variation in prison conditions—​shown 
so clearly in the contrast between American and Scandinavian prisons—​there 
are few systematic comparative analyses of prison conditions in different 
countries upon which to draw. Nonetheless, based on the relatively limited 
information available, it is possible and instructive to explore how the prison 
conditions in our three main comparative reference points compare to the 
two models presented above.

It should be pointed out that within each country—​and particularly in 
France and the U.K.—​the domestic analysis and debates about prisons can 
be quite critical of the conditions. And one should therefore be very care-
ful not to exaggerate the quality of life within European prisons. In absolute 
terms, those conditions can be extremely unpleasant, and even miserable in 
some cases. Many English and French prisons are located on extremely old 
(even historic) premises that are run ​down, and where such basic amenities 
as heat, plumbing, and hygiene function poorly.76 Movies such as the award-​
winning French film A Prophet depict violence, organized crime, and abuse of 
the system’s weak spots. And news stories about terrorist events often stress 
the formative impact of prison experiences on their perpetrators, especially 
when they are immigrants.77

In France, the conditions of certain particularly dilapidated prisons have 
even resulted in major public debates that led to policy reform. In January 
2000, Véronique Vasseur, the head doctor at the main Paris jail “La Santé,” 
launched a firestorm with the publication of a bestselling book. Her account, 
written in the style of a personal diary detailing her daily observances and 
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experiences, expressed her indignation—​which later that year led to her 
resignation in protest—​at the unsanitary, unhealthy, and unsafe conditions 
throughout the notorious prison that was founded in 1867.78 Just as strik-
ing as the horrific setting that she deplored was the national reaction to her 
account. The massive publicity and outrage resulted in a national parliamen-
tary inquiry, the closing of some of the prison’s most dilapidated housing 
blocks, and most recently a complete closing from 2015 to 2019 while the 
entire prison receives an €800 million “modernization.”79 Meanwhile, on the 
opposite end of France, a 2012 report about “Les Baumettes,” a notoriously 
run-​down prison in Marseilles, led to a national debate and measures for ren-
ovation and reform.80 In other words, while the conditions in some French 
prisons are undoubtedly atrocious, this simple fact resonates with both the 
public and politicians, who have pushed for reform and improvements—​thus 
contrasting starkly with the American situation.

Overall, when engaging in these Euro-​American comparisons, it is 
important not to treat European prisons—​particularly in France and the 
U.K.—​as comfortable and peaceful settings. Prison is still prison, after all. 
Nonetheless, while being mindful of this important caveat, the analysis that 
follows shows that when viewed in relative terms, the conditions in most 
prisons in the three European countries—​and within advanced democracies 
in general—​are considerably safer, more sanitary, and more humane than 
those in the U.S. The rest of the section briefly addresses specific categories of 
prison conditions—​covering living space, facilities, food, relations between 
guards and prisoners, contact with the outside world, voting, and health 
care—​drawing on examples from each of our three main countries (and 
sometimes a few others).

Living Space
Given their relatively low rates of incarceration, few countries have the same 
problem of overcrowding that characterizes so many American prisons. 
Unlike the U.S. since the Rhodes decision, most countries do not allow the 
double-​celling of inmates—​much less triple-​celling or the use of mass dormi-
tories in gymnasiums. For example, many West European countries explicitly 
maintain a “one prisoner, one cell” policy,81 although in practice that is not 
always followed—​particularly in France and the U.K. In France, there is actu-
ally a long-​standing formal guarantee of single-​celling in place since 1875, yet 
in recent years overcrowding has resulted in a 114.5 percent occupancy rate 
(and the rate is even higher in remand prisons, or jails, reaching a national 
average of 133.5 percent82), meaning that some inmates are double-​celled. Even 
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so, the government has repeatedly introduced plans—​even if these have been 
pushed back several times—​to fulfill the constitutionally-​mandated promise 
of single-​celling.83 In the U.K., overcrowding has also become a problem, and 
approximately 25  percent of prisoners there share cells that were originally 
designed for one person.84 And Germany does not have an overcrowding 
problem, as its prisons are actually underpopulated—​for reasons explained 
in the previous chapter on sentencing. None of these countries has anything 
remotely resembling the large dormitory-​style open spaces that characterize 
some of the extremely overcrowded American prisons.

In short, even though systematic cross-​national information on celling 
practices is not available, and France and the U.K. both struggle with the con-
sequences of prison overcrowding as well, the U.S. stands out with its com-
mon practice of grouping as many prisoners as possible into already-​crammed 
spaces.

Facilities
Although practices vary widely across facilities, particularly those housing 
different types of offenders, other countries do not appear to keep their 
inmates confined to the same extent as American prisons. In the U.K., over a 
third of the prisons are open facilities (called “training prisons”), which have 
no fences or walls, and where the objective is to rehabilitate.85 Even within 
closed facilities, many have solid doors instead of metal bars, thus making 
cells more quiet and comfortable.86 Prisoners can sometimes even lock their 
own cells, control the temperature and lights, and furnish and decorate their 
“rooms” as they wish.87 In many European countries, inmates have no limits 
to their personal belongings, provided they fit in the available space.88 And 
in most European countries prisoners are not required to wear uniforms, and 
friends and relatives can bring them clothing (and the facility will provide 
inmates with standard clothing if they do not have or cannot afford their 
own clothes).89

For example, in Germany, “prisoners are allowed individual expression 
and a fair amount of control over their daily lives, including the opportu-
nity to wear their own clothes and prepare their own meals; and, in order to 
instill self-​worth, both work and education are required and remunerated.”90 
Moreover, “respect for prisoners’ privacy is practiced as a matter of human 
dignity.” France abolished prison uniforms in 1983,91 and it allows prisoners 
to wear their own clothes, whereas England and Wales since 2013 “require all 
convicted male prisoners to wear a prison uniform for the first two weeks of 
their sentence,” but then this requirement is removed.92

 



	 Prison Conditions� 79

    79

Solitary Confinement
In terms of gross numbers, the U.S. holds more people in solitary confine-
ment than each of the three comparable countries has total prisoners, and 
the use of solitary—​whether in “segregation” units within American state or 
federal prisons or special “supermax” prisons that consist only of solitary con-
finement—​has been increasing significantly over the past decades. According 
to a 2014 study by David Cloud for the Vera Institute of Justice, “From 1995 
to 2005, the number of people in solitary confinement nationally increased 
by 40 percent, from 57,591 to 81,622 people, and the most recent estimates 
suggest at least 84,000 individuals live in conditions of isolation, sensory 
deprivation, and idleness in U.S. jails and prisons.”93 A 2015 study by the 
Yale Law School Liman Program and the Association of State Correctional 
Administrators estimates that “between 80,000 and 100,000 people were in 
isolation in prisons as of the fall of 2014,” and these figures do not include 
people held in solitary confinement within jails.94

As for the conditions within solitary confinement, according to another 
study by the Vera Institute,

At the same time, conditions of isolation have become increasingly 
severe. Evidence shows that holding people in isolation with mini-
mal human contact for days, years, or even decades is exceptionally 
expensive and in many cases counterproductive. Correctional systems 
also use segregation to sanction prisoners who have committed rela-
tively minor violations within prison, despite evidence that long-​term 
segregation can create or exacerbate serious mental health problems 
and antisocial behavior among incarcerated people, have negative 
outcomes for institutional safety, and increase the risk of recidivism 
after release.95

In short, the U.S. leads the way—​in both quantity and “quality”—​in applying 
a practice that the UN and many observers and psychologists have consid-
ered torture.96

This is not to say that solitary confinement does not exist in European pris-
ons. The key difference, however, is that the practice remains both relatively 
rare and relatively short in duration. In England and Wales, segregation units 
do not exist in all prisons, and when they do, they are used “fairly sparingly,” 
usually as punishment for specific disciplinary offenses, and with a maxi-
mum of 21 consecutive days.97 French prisons all have solitary confinement 
areas, and they are used as a disciplinary tool, for a maximum of 30 days.98 In 
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Germany, the practice is very rare, as “German corrections staff are trained to 
rely on the use of incentives and rewards, with an emphasis on positive rein-
forcement; disciplinary measures—​such as solitary confinement—​are used 
sparingly.”99 Overall, unlike the American regime where solitary confinement 
remains a widespread and often long-​term practice, segregation in European 
prisons seems to serve the specific purpose of isolating targeted individuals 
for a short period of time as an incentive to cease their harmful behavior.

Food
Prison food is particularly difficult to compare because all countries tend to 
exaggerate the nutritional value, quality, and portions of the food they serve. 
For example, in the U.S. there are official guidelines and policies on nutrition, 
but they are seldom followed, and most American prisoners express wide-
spread dissatisfaction with mass-​produced and tasteless “prison chow.”100 And 
in some cases extreme cost-​saving measures have led to bland and nutrition-​
less meals that sometimes even take the form of the dreaded prison “loaf ” 
that allegedly meets minimum nutritional standards but has a consistency 
and taste that most find repulsive.101

In England and Wales, the regulations require the serving of food that is 
“wholesome, nutritious, well prepared and served, reasonably varied and suf-
ficient in quantity,” but apparently the quality falls short. In fact, a 2006 study 
on the nutritional content of prison food uncovered that “although prisoners 
were offered meals that contained recommended quantities of most vitamins 
and minerals, there were some notable exceptions which could affect prison-
ers’ health.”102 These included high salt content and lower levels of dietary 
fiber and whole grains.

Similarly, French prisons guarantee multiple hot meals that reach mini-
mal standards of nutrition, balance, and taste. In theory, they “must provide 
each prisoner with a diversified diet, well cooked and presentable meals, 
which meet guidelines regarding nutritious need (in terms of quantity and 
quality) and standards for food hygiene.”103 Moreover, the menu “must take 
into account a prisoner’s age, health, the type of work he does during the 
day, and, as far as possible, his religious and philosophical beliefs.”104 In real-
ity, of course, the food quality can vary, and the portions can be insufficient 
for some.

Although it is difficult to accurately measure the distinction between pol-
icy and practice in terms of prison food, some clear contrasts can be made. 
For example, many German prisoners can cook their own meals, and in Spain, 
prisons even have grocery stores that sell such products as coffee, fresh fruits, 
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and fresh vegetables.105 Overall, while keeping in mind that it is doubtful 
that anyone anywhere would rave about the high quality of food in prisons, 
it does seem that the cost-​saving logic of American prison budgeting has cre-
ated a particular pressure that negatively impacts food quality—​arguably to a 
greater extent than in our European comparative cases.

Relations between Guards and Prisoners
It is difficult to generalize about the way in which prison guards treat inmates, 
since obviously there can be exceptions in all directions within any given 
prison, much less across a country. Yet it is clear that the training, preparation, 
and incentives for being prison guards in European systems are very different 
from the U.S.

Contrary to the picture of American prison dormitories—​invoked by 
Justice Kennedy’s ruling in Plata—​that have two or three guards for 200 
inmates, other countries have a more balanced ratio, thus allowing the officers 
to interact with prisoners more, without feeling outnumbered or threatened. 
The ratio in Sweden and Ireland is about one guard to one inmate, and in 
the Netherlands, the guards actually outnumber the prisoners.106 Moreover, 
in the “training prisons” in England, correctional officers have a stake in 
the eventual success of the inmates, as their job performance is measured in 
part by the rehabilitation of prisoners.107 Some facilities in France have also 
“adopted a collaborative model intended to enhance the relationship between 
inmates and staff.”108 And in Germany, “corrections staff are professionals 
who undergo extensive training that is more akin to that of social workers 
and behavior specialists in the U.S.”109

In general, many European prisons rely on what is sometimes called 
“dynamic security,” which refers to security created by direct interpersonal 
engagement between staff and prisoners.110 This is quite different from what 
might be called the “static security” logic of American prisons, which impose 
regular lockdowns and other ways to physically separate prisoners from 
staff and from each other. Altogether, the European model suggests a very 
different—​and far less mutually antagonistic—​relationship between prison-
ers and guards than currently exists in the U.S.

Contact with the Outside World
A distinctive feature of American prisons involves the disconnect between 
prisoners and the outside world.111 Other countries, however, are not nearly so 
restrictive. In many countries, prisoners have unlimited access to telephones, 
and in some cases phones are even installed within cells.112 Some countries, 
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including France, do not censor written correspondence, and many countries 
do not restrict prisoners’ reading material (and in Sweden, inmates can check 
out materials from public libraries).113 Regular visitation is also permitted 
and encouraged in many countries, and most allow for direct physical con-
tact during those visits.114 Spain, like the Scandinavian countries, even allows 
for private conjugal visits, as does France in some facilities that have special 
accommodations for couples and families.115

Many countries also allow their prisoners to participate in work or educa-
tion programs that take place outside of the prison walls. France and England 
both allow some prisoners—​particularly those who are close to the end of 
their terms and will soon be released into society—​to work unsupervised, as 
long as they return by a specified time and follow the rules of the program.116 
The goal of such programs is to facilitate their reentry after the prison term.117 
When they do work, most prisoners have the opportunity to receive standard 
(albeit usually low) wages—​a stark contrast to the pittances that American 
prisoners receive, which often amounts to a few dollars a week for a full-​time 
job. And most European countries, including France and the U.K., regularly 
approve inmate requests to visit a sick relative or attend a funeral—​often 
without an escort.118 And some countries, including the U.K., even allow 
prisoners to take “vacations” from prison, which often means that they can 
attend major family events and spend a short time in the outside world before 
returning to prison.119 Again, these examples are far removed from the real-
ities of American prisons, where inmates remain extremely isolated and dis-
connected from their families and the larger society.

Voting
In the U.S., prisoners are banned from voting in all states except Vermont and 
Maine—​in many states they lose their right for long after they have served out 
their sentences and have been released into society.120 Within the European 
context, prisoners’ right to vote is mandated by Article 3 of the European 
Convention on Human Rights, and every EU country except for the U.K. 
applies this right, either by letting prisoners travel to the polling stations or 
by bringing the ballots to the prisons.121 In Germany, since the reform of the 
Criminal Code in 1969, a person’s status as a convicted criminal and prisoner 
has no bearing on his or her right and ability to vote.122 France allows pris-
oners to vote unless they were specifically stripped of this right as a part of 
their sentence. That said, transportation to a polling station is not provided, 
which requires a prisoner to “mandate” another person—​who must be regis-
tered in the same municipality—​to vote on his or her behalf, thus adding a  
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layer of complication to the voting process that in practice makes it more dif-
ficult to carry out.123 The U.K., in contrast, seems aligned with its American 
counterpart, steadfastly defying the European Court of Human Rights by 
refusing to allow people to vote while they are incarcerated.124

On the whole, despite the British exceptionalism within the European 
context, the distinction between American and European prison voting 
practices remains clear and glaring.125

Health Care
The topic of prison health care is so large that it almost warrants a chapter in 
its own right. One of the main attributes of the current prison crisis in the 
U.S.—​and certainly the one that most shocked Justice Kennedy in his Plata 
ruling—​is the extremely poor health care in prisons. Ironically, while the 
larger public debate in the U.S. rages about whether citizens can be required 
to have health insurance, American prisoners constitute the one population 
to which the state—​whether federal, state, or local governments, depending 
on the jurisdiction of a given prison—​must provide universal health care. Yet 
the inadequacy of this care hardly gives prisoners a reason to celebrate their 
complimentary health services. The reality of prison overcrowding has had 
significantly detrimental effects on the quality of health care services offered 
to inmates.126

Meanwhile, the costs of prison health care have skyrocketed, as the 
Government Accountability Office estimates that prison medical costs have 
been rising at an annual rate of 21 percent.127 It is difficult to determine 
actual costs and who really pays for prison health care, but in 2001 prison 
health care was estimated at $3.3 billion, or 12 percent of total prison oper-
ating expenses.128 In a nutshell, while American prisoners have an Eighth 
Amendment “right” to medical care—​which, as explained above, is really 
only a right against deliberate indifference to serious medical needs, that is, 
the right not to be intentionally and maliciously tortured—​in practice, the 
care is extremely poor. Whether in terms of mental health, communicable 
diseases, elderly care, or women’s health in female prisons, prisoners receive 
substandard and often dangerous quality of treatment and care.

This bleak depiction of American prison health care becomes even more 
disturbing when placed in comparative perspective, since other democratic 
countries have found solutions to the treatment of inmates that appear to 
be much more effective and humane.129 While France, Germany, and the 
United Kingdom each displays its own national peculiarities, the vari-
ations in prison health care services between them are clearly “of degree” 
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and not “of kind.” Indeed, these three European countries all guarantee a 
continuity of health care to prisoners that is roughly comparable to what 
they would receive in free society, as part of each country’s national health 
care system. Inmates can thus receive regular screenings, assessments, and 
treatment for various diseases ranging from ordinary illnesses to tuberculo-
sis and HIV, in order to prevent further contamination and the spreading 
of disease within prisons and beyond them.130 And the European countries 
often use community-​based approaches to mental health, rather than fol-
lowing the American model of letting the mentally ill deteriorate further 
within a prison environment.131 In Germany, therapists can even prescribe 
treatment including “open or relaxed correctional settings, vacation leaves, 
release preparations, visitors, correspondence, as well as free-​time plan-
ning.”132 And in all three countries, prison physicians have more influence 
in terms of opposing certain types of punishment that would be psychologi-
cally harmful to prisoners.133 Overall, these comparisons provide suggestions 
and alternatives for the U.S.  that—​although difficult to implement in the 
very different American health and prison systems—​would greatly benefit 
the health and safety of both inmates and the communities to which they 
will eventually return.

Overall, this comparative analysis of prison conditions shows that despite 
their sometimes decrepit physical state—​and the obvious reality that prison 
is still a harsh environment anywhere—​conditions in French, German, and 
British prisons come much closer to the Scandinavian “humane” model. 
Indeed, these European countries share the general purpose of using prisons 
primarily to incapacitate criminals (without adding further punishment, suf-
fering, or humiliation) and to rehabilitate them (and thereby help them to 
eventually reintegrate into society). This broader comparative perspective 
highlights the vast and consistent extent of the American anomaly.

Conclusion
The data on prison conditions remains necessarily scattered, as data are com-
partmentalized within individual facilities that are difficult to access. And 
there is tremendous variation across individual facilities, much less across 
countries, thus making it difficult to generalize. Yet a comparative analysis 
reveals striking cross-​national differences. This perspective shows that not 
only is the U.S. the most punitive country in the world in terms of the num-
bers of prisoners per capita, but the conditions within those prisons are par-
ticularly inhumane and unsafe.
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These findings show that when comparing criminal justice policies across 
countries, one should not assume that the end result of “prison” is the same. 
Indeed, few prisoners in advanced democracies outside of the U.S. wear uni-
forms and live in such cramped and violent conditions. Many actually receive 
education, job training, family visits, mail privileges, and even short vacations. 
These policies have been imposed by national governments, in close consul-
tation with both scholars and prison officials, with the goal of establishing 
practices that preserve the rights and dignity of prisoners, while helping to 
prepare them for a safe and productive return to society.

This is a far cry from the current system that has been implemented in 
the U.S.  over the past four decades, with the stamp of approval not only 
of “tough on crime” legislators seeking reelection, but also of the Supreme 
Court. Indeed, despite the important fact that in the U.S. prisoners have the 
right to sue the prisons that confine them—​whereas in France it took a doc-
tor’s exposé to reveal deplorable conditions and effect change—​the Court has 
almost always responded with “deference” to prison officials. This deference 
has essentially given prisons carte blanche to act with impunity and to impose 
an increasing number of punitive restrictions on inmates—​even those that 
may be physically and psychologically damaging. This, combined with the 
fact that the American prison population has increased by 372.5 percent from 
1971 to 2008 (an increase that was over nine times higher than the modest 
40.8 percent increase in European countries in that same time period), has 
created the combustible situation that led to the remarkable Plata ruling, 
which represented a rare “win” for prisoners.134

Although it remains to be seen whether Plata will serve as the first major 
step in reversing the tide and moving toward an increase in compassion for 
the plight of American prisoners, the attention given to the case has certainly 
helped to shed light on the horrific conditions in many prisons. As this chap-
ter has shown, those interested in new solutions for American prisons would 
be well ​served to look at the models in most other advanced democracies, 
which maintain prison systems that are not only more humane, but also more 
efficient and successful in terms of rehabilitation. While it would obviously 
be unrealistic and naïve to advocate the wholesale importation of these mod-
els to the U.S. in a flash, this chapter suggests that other—​and better—​ways 
of organizing and running prisons already exist.
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5

Rehabilitation

Within the broad field of criminology, there are long-​standing ten-
sions and debates about the purpose of punishing crime, the most prominent 
theories being incapacitation, deterrence, retribution, and rehabilitation. 
Modern prisons were established with the objective of serving all four func-
tions: to remove individuals who have broken the law and victimized others 
from the free population (thereby making society safer overall), to dissuade 
other potential lawbreakers from committing crimes that would likely send 
them to prison (thereby preventing crime), to punish offenders who have 
caused suffering in the lives of others (thereby extracting “just deserts”), and 
to transform people from criminals into law-​abiding and productive citizens 
who can eventually return to society (thereby “correcting” people’s criminal 
defects). Whereas the first two approaches have more to do with the criminal 
justice system and sentencing policy, the last two involve the organization and 
purpose of prisons themselves—​the subject of this chapter. In essence, should 
prisons primarily be locations of punishment or rehabilitation?

Until the mid-​1970s, rehabilitation was central to the mission of 
American prisons. This explains the widespread use of the terms “corrections” 
in American prison parlance and in the institutional name of many modern 
prisons (while older prisons are often called “penitentiaries,” derived from a 
previous era when prisons were considered a locus of religious penitence). 
Yet over the course of the subsequent decades—​and parallel to the similar 
developments taking place in the various other realms discussed in previous 
chapters—​the “tough on crime” movement not only put into question, but 
eventually eliminated any serious systematic attempts to treat prisons as sites 
of human transformation and improvement. Instead, just as plea bargain-
ing practices and sentencing policies were sending massive numbers of peo-
ple to increasingly overcrowded prisons, the very purpose of prison shifted 
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overwhelmingly in the direction of punishment, and the principles of rehabil-
itation and correction became empty slogans of another era.

One of the most important early sparks that ignited the relentless “tough 
on crime” movement in the 1970s originated in a set of academic findings 
and analyses that were misappropriated and dragged into the political fray, 
leading to vastly unintended consequences. The centerpiece of this transfor-
mation was a 1974 article published by sociologist Robert Martinson. Based 
on his analysis of existing research on the connection between rehabilita-
tion programs and recidivism rates, Martinson concluded that few rehabil-
itation programs were actually effective. Shortly after publishing his results, 
Martinson was thrust into the limelight, as his findings provided precisely the 
“scientific” imprimatur that the leaders of the “tough on crime” movement 
sought to justify their new punitive approach to building prisons and inflict-
ing punishment. And even though numerous critics—​including Martinson 
himself just five years later—​refuted Martinson’s original research and find-
ings and denounced the policy changes that it helped to spawn, the concept 
of rehabilitation has never since recovered in the U.S.

This chapter takes a fresh look at the abandonment of rehabilitation in 
American prisons. As with previous chapters, it begins with a detailed exam-
ination of the situation in the U.S., before turning to a comparative perspec-
tive. The first major section evaluates the state of research on the possibility 
of rehabilitation in American prisons. It revisits the arguments and findings 
of the original Martinson report and its subsequent critics, showing that in 
reality rehabilitation programs were not the failure that they were made out to 
be. And it argues that the consequences of the “tough on crime” movement’s 
punitive approach have actually reduced public safety and been considerably 
more expensive than would have been the case under properly administered 
rehabilitation programs.

The second major section addresses comparative perspectives on rehabili-
tation, based on the European countries of France, Germany, and the U.K. It 
shows how the French and German models in particular have maintained and 
actively supported the rehabilitative ideal and associated programming and 
opportunities in order to prepare inmates for a productive return to society, 
whereas the U.K. falls somewhere in between its fellow European neighbors 
and its fellow Anglo-​Saxon former colony. This European belief in the impor-
tance of rehabilitation emphasizes not only a utilitarian approach to reduc-
ing future crime in society, but also a sense of moral obligation to undertake 
efforts to improve people—​and their chances to succeed when they return to 
society—​as individual human beings. Overall, this comparative perspective 
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provides an alternative model and vision that helps to show that the American 
abandonment of rehabilitation was neither necessary nor well ​served.

Finally, the conclusion draws on the evidence from the earlier sections to 
argue for a renewed appreciation and implementation of rehabilitation pro-
grams within prisons—​while being cognizant of the difficult economic real-
ity that such programs will cost money in the short term, even if they yield 
great savings and rewards in the longer term. The chapter thereby attempts to 
“rehabilitate rehabilitation” by demonstrating the inadequate and mistaken 
justification for having abandoned it as a goal, while also showing the com-
plete failure of the punitive American model that replaced it. Given recent 
discussions about the cost-​effectiveness of the current use of prisons, the time 
is ripe for a more nuanced evaluation of “what works” and “what doesn’t work” 
that is devoid of ideological motivations, while seeking to better understand 
the potential for both rehabilitating inmates and reducing societal costs. And 
the comparative perspective on rehabilitation suggests the need to move 
beyond utilitarian arguments by also considering the moral implications of 
how society treats and helps people who have gone astray but still have hope 
of becoming productive citizens.

The Decline and Death of Rehabilitation in  
the United States

This section traces the decline and death of the concept of rehabilitation in 
American prisons. It starts by synthesizing the key findings of the Martinson 
report and re-​evaluating some of his original evidence. It also considers the 
main arguments made by critics of the report, many of whom found the orig-
inal studies Martinson had reviewed to be so methodologically weak that 
they did not warrant any broader conclusions one way or another, much less 
a consistently negative interpretation. It then turns to subsequent research on 
rehabilitation, much of which has demonstrated that certain programs do, in 
fact, have positive effects. These studies suggest that rehabilitation can indeed 
work—​when applied carefully, to targeted and appropriate populations, with 
competent and motivated staff, and in the right settings. Finally, the section 
shows the failure of the American “tough on crime” approach to improve pub-
lic safety and reduce costs. It presents evidence suggesting that the national 
recidivism rate has actually risen in recent decades, and it complements the 
picture of the violent and dehumanizing conditions in American prisons pre-
sented in the previous chapter.

 

 



	 Rehabilitation� 89

    89

The Martinson Report and Its Critics

The story behind the Martinson report is nearly as thorny as its aftermath. 
Robert Martinson was originally hired in 1967 by Douglas Lipton, the 
research director of the New York Division of Criminal Justice, to collaborate 
on a comprehensive review of all 231 studies that measured the effectiveness 
of criminal rehabilitation programs. Lipton, Martinson, and Judith Wilks co-​
authored a 1,484-​page report in 1970, but—​for reasons unknown—​the state 
declined to publish it for several years.1 During this time, Martinson surrep-
titiously—​without the knowledge of his co-​authors, who were not willing 
to circumvent the state authority that had commissioned the report—​pro-
ceeded to write and eventually publish a synthesis of the report, with only his 
name on it, in the Spring 1974 issue of The Public Interest. The article, which 
went on to be known as the “Martinson report” without any recognition of 
his collaborators, caused a sensation in the field of corrections and criminal 
justice, contributing to the major policy changes that emerged in the years 
and decades to come.

The substance of the Martinson report itself was clear and straightfor-
ward: “With few and isolated exceptions, the rehabilitative efforts that have 
been reported so far have had no appreciable effect on recidivism.”2 Based on 
the 231 studies that he (and his initial collaborators) had reviewed, Martinson 
went on to debunk hypotheses about the virtues of educational and voca-
tional programs, individual or group counseling, or intensive parole super-
vision. Martinson did add an important caveat—​one that was overlooked or 
willfully ignored by the “tough on crime” movement that so eagerly hyped up 
Martinson’s findings—​stating, “It is just possible that some of our treatment 
programs are working to some extent, but that our research is so bad that it is 
incapable of telling.” Yet Martinson’s stark and oft-​quoted conclusion was that 
“I am bound to say that these data, involving over 200 studies and hundreds 
of thousands of individuals as they do, are the best available and give us very 
little reason to hope that we have in fact found a sure way of reducing recid-
ivism through rehabilitation.”3 Although Martinson himself embedded his 
statements in caution and caveats, the conclusion to his article’s title—​“What 
Works?”—​was commonly quoted and interpreted as “Nothing Works.”

To be sure, the ideas articulated in the Martinson report were not alto-
gether new. The 1960s brought about not only general distrust of public insti-
tutions but also dissatisfaction with the prevailing indeterminate sentencing 
structure, which was viewed as unsystematic and haphazard. Moreover, 
according to Francis Cullen, an attack on rehabilitation “was initiated several 
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years earlier and had far more to do [than the Martinson report alone] with 
a declining trust in the state to exercise its discretionary powers, especially in 
the courts and in prisons, in a humane and equitable way.”4 Crime became a 
highly politicized issue, as conservative politicians promised to restore law 
and order by increasing punitive policies. Over time, this also led to an under-
mining of the social welfare aspect of corrections and the accompanying elim-
ination of Pell grants and educational programs for inmates in order to make 
prison “more painful.”5

Yet the timing and message of the Martinson report hit a nerve with 
American politicians and the general public. The repeated occurrence of 
prison riots in Attica, San Quentin, and other institutions, combined with 
a rising fear of crime and criminals, catapulted Martinson to national promi-
nence, as he appeared on 60 Minutes and was quoted in numerous newspaper 
and magazine accounts. As a result, the impact of the report spun out of con-
trol and took on a life of its own.

Although the tenets of the anti-​rehabilitation movement were already 
established, the tremendous publicity surrounding the Martinson report 
galvanized its supporters, giving new energy—​and “scientific” credibility—​
to the nascent “tough on crime” movement that would transform American 
criminal justice over the ensuing decades. It was invoked by those who drafted 
and passed new state laws, including California’s Uniform Determinate 
Sentencing Law—​signed in 1976 by Governor Jerry Brown—​which became 
a model for numerous other states, by explicitly claiming that “the purpose of 
imprisonment is punishment” and removing any mention of rehabilitation.6 
The spirit of the Martinson report also fed into the federal Sentencing Reform 
Act of 1984, which essentially eliminated federal parole, based on the notion 
that prisoners could not be rehabilitated. And it provided the intellectual 
foundation—​sometimes explicitly, often implicitly—​of many other changes 
that have contributed to the massive increase in incarcerated Americans, as 
well as the meager opportunities for prisoners who have served their time.

While the public and political reaction to the report fueled a more puni-
tive approach to corrections, the response from the academic community 
was much more circumspect. Indeed, scholars have raised many challenges 
to the accuracy of the report, and they have especially disagreed with the 
policy conclusions that it spawned. Yet, as James Q. Wilson writes, “While 
the debate in corrections journals raged, the public view, insofar as one can 
assess it from editorials, political speeches, and legislative initiatives, was that 
Martinson was right.”7 Given this major disjuncture—​along with the current 
questioning of the American incarceration model that has been sparked by 
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recent budgetary crises—​a review and revisiting of the scholarly literature on 
rehabilitation is warranted.

In a 2006 book that provides a wide-​ranging and synthetic analysis of 
“what works in corrections,” Doris MacKenzie argues that Martinson’s main 
contribution was not to show that nothing worked, but rather that there was 
little hard evidence to tell what, if anything, was effective. She points out that 
most of the studies that Martinson examined concerned interventions that 
lacked “program integrity,” which she defines as “a clearly defined rationale 
[…], qualified and trained staff to deliver the program, treatment methods 
shown to be effective, and a consistent protocol.”8 Moreover, many of the pro-
grams that Martinson examined were “so poorly conducted from a research 
design point of view that it was impossible to tell what the outcomes meant.”9 
She adds that “no conclusions about the effect of the programs could be made 
because the research designs were so poor.”10 In short, MacKenzie shows that 
“Martinson’s conclusion that nothing works was really a critique of the poorly 
designed studies of inadequately implemented programs.”11

Looking more closely at the studies Martinson reviewed, we can identify 
some patterns that suggest that he tended to draw the most negative con-
clusions possible from each study he evaluated. In some cases, Martinson 
identified two studies of a certain type of treatment or program that came 
to different conclusions, and based on this apparent “contradiction” he dis-
missed the entire approach as being invalidated. For example, Martinson con-
sidered the question of whether minimum security institutions were more 
effective than maximum security prisons. He highlighted that “an American 
study by Fox (1950) discovered that for ‘older youths’ who were deemed to 
be good risks for the future, a minimum security institution produced bet-
ter results than a maximum security one,”12 yet he then contrasted it with 
a British study that found that youths under 16 in the U.K.  fared better in 
facilities in which they were totally confined rather than in less restrictive 
partial physical custody arrangements. Based on these two seemingly contra-
dictory findings—​and without considering that the first one might have still 
been correct—​he reached the conclusion that “In short, we know very little 
about the recidivism effects of various degrees of security in existing insti-
tutions; and our problems in finding out will be compounded by the prob-
ability that these effects will vary widely according to the particular type of 
offender that we’re dealing with.”13 In other words, based on these two imper-
fect and problematic studies—​one of which did in fact show a strong positive 
relationship—​Martinson’s report essentially dismissed the possible benefits 
of medium security arrangements. Although Martinson’s own words were 
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actually somewhat cautious and not categorical, the subsequent interpreta-
tion of his work by the “tough on crime” movement was to include medium 
security on the list of “nothing works.” And the implications of such a conclu-
sion are vast, as it helped to fuel—​or at least to justify or rationalize—​greater 
punitiveness by using higher levels of security in American prisons.

Similarly, Martinson put into question arguments about probation and 
the use of a remand home as an alternative to imprisonment, based on his 
analysis that “Two studies from Britain made yet another division of the 
offender population, and found yet other variations. One (Great Britain, 
1964)  found that previous offenders—​but not first offenders—​did better 
with longer sentences, while the other (Cambridge, 1952) found the reverse to 
be true with juveniles.”14 Once again, based on a simple juxtaposition of two 
studies, the Martinson report—​perhaps unintentionally, or based on an exag-
gerated (mis)interpretation of his findings—​undermined an entire segment 
of rehabilitation theory.

In his analysis of other studies, Martinson was often selective or mislead-
ing in his portrayal of the findings and the original authors’ interpretations. 
For example, one study compared the adult arrest records of patients who 
had received psychiatric treatment with those who had not, finding that 
psychiatric treatment had no effect in reducing recidivism. But the authors 
had concluded that this was the case not because therapy never works, but 
rather because the particular patients treated at the clinic “represented the 
poorest risks for any kind of treatment program.”15 Yet Martinson dropped 
the authors’ caveat and interpretation and simply characterized the results 
as follows: “Adamson (1956), on the other hand, found no significant differ-
ence produced by another program of individual therapy.”16 Martinson also 
dismissed arguments about the effectiveness of “group therapy” based on a 
particular study that was methodologically flawed and included a very small 
sample of boys of very different ages, stating that “a study by Craft (1964) 
of young males designated ‘psychopaths,’ comparing ‘self-​governing’ group 
psychotherapy with ‘authoritarian’ individual counseling, found that the 
‘group therapy’ boys afterwards committed twice as many new offenses as the 
individually treated ones.”17 In short, these examples show that Martinson’s 
reanalysis was at the very least unbalanced, and perhaps even intentionally 
misleading.18

After the publication of “What Works?” other scholars raised concerns 
about its accuracy. In 1975, Ted Palmer challenged Martinson’s results by 
reviewing a number of the original studies.19 He found that up to 48 percent 
could actually be classified as reducing recidivism.20 Palmer was among the first 
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to argue that certain types of interventions worked in certain situations. More 
specifically, he found that “a larger number of favorable than unfavorable/​
ambiguous results were noted in relation to the use of (a)  probation rather 
than prison and (b) small caseloads and intensive supervision. The numbers 
were about equal in the case of (c) group counseling within residential settings 
and (d) psychotherapy within the community.”21 More recently, Andrews et al. 
claimed that “reviews of the literature have routinely found that at least 40 per-
cent of the better controlled evaluations of correctional treatment services 
reported positive effects.”22 These analyses directly contradicted Martinson’s 
conclusion that it was impossible to tell what, if anything, worked for reha-
bilitation programs. Instead, Palmer posed the question differently: “Which 
methods work best for which types of offenders, and under what conditions 
or in what types of settings?”23 It was precisely this type of question that the 
subsequent literature on prison rehabilitation began to address.

Post-​Martinson Research on Rehabilitation

Although rehabilitation quickly went out of fashion following the publica-
tion of the Martinson report, scholars in the field of criminology continued 
to create and monitor programs in order to see if they had any effect. Two 
Canadian psychologists, Paul Gendreau and Robert Ross, questioned the 
underlying belief of the “nothing works” doctrine. Summing up their find-
ings, they wrote:

Our reviews of the research literature demonstrated that successful 
rehabilitation of offenders had been accomplished, and continued to 
be accomplished quite well….  [R]‌eductions in recidivism, some-
times as substantial as 80 percent, had been achieved in a considerable 
number of well-​controlled studies. Effective programs were con-
ducted in a variety of community and (to a lesser degree) institutional 
settings, involving predelinquents, hard-​core adolescent offenders, 
and recidivistic adult offenders, including criminal heroin addicts. 
The results of these programs were not short-​lived; follow-​up periods 
of at least two years were not uncommon, and several studies reported 
even longer follow-​ups.24

Given Martinson’s pessimistic conclusions about the ineffectiveness of reha-
bilitation, Gendreau and Ross’s finding that some programs had resulted in a 
decline in recidivism of up to 80 percent was particularly striking.
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More specifically, Gendreau and Ross applied a “learning theory” approach 
that asserted that offenders—​like everyone else—​acquired attitudes, beliefs, 
and behaviors. They disagreed that “criminal offenders are incapable of re-​
learning or of acquiring new behaviors.”25 Their work involved two major 
research reviews covering the years 1973–​1978 and 1981–​1987. Their findings 
led to three major conclusions. First, programs could not be expected to be 
effective if they lacked integrity. Programs with weak conceptual foundations 
or those that used untrained staff were more likely to fail. For Gendreau and 
Ross, the important question was “to what extent do treatment personnel 
actually adhere to the principles and employ the techniques of the therapy 
they purport to provide?”26 Second, they argued that programs that were 
untargeted to meet specific criminogenic needs were also likely to fail. In this 
context, criminogenic needs refer to “known predictors of recidivism that 
are amenable to change (e.g., antisocial attitudes and behaviors).”27 In con-
trast, their studies found that behaviorally-​oriented programs, such as those 
with incentive structures, were especially effective. This type of program had 
been ignored by Martinson’s report. Third, they found that the individual 
nature of offenders required different methods, rather than a “one size fits 
all” approach—​particularly with regard to the level of risk for reoffending. 
For example, treatment interventions were best suited for high-​risk offenders, 
whereas structured learning programs were more appropriate for offenders 
with low intellectual abilities.28

Such studies fueled a renewed “what works” discussion—​this time almost 
exclusively relegated to academia, as the policy world was no longer inter-
ested in considering the possible effectiveness of rehabilitation—​and led to a 
search for the principles of effective intervention. As noted by Gendreau, in 
order to move beyond Martinson’s damning report, it became necessary to 
ask: “what are the principles that distinguish between effective and ineffective 
programs?”29 Four core principles have emerged from the post-​Martinson 
literature. First, interventions should “target the known predictors of crime 
and recidivism for change.”30 These known predictors can either be static or 
dynamic.31 Static predictors refer to the criminal history of the offender and 
cannot be changed, whereas dynamic predictors—​sometimes called crimino-
genic needs—​involve behaviors and values and can be changed. Understanding 
these two types of predictors is important for identifying potentially effective 
treatments. If the major predictors are static, then one might assume that 
interventions are likely to be ineffective. However, research shows that most 
predictors are actually dynamic. These predictors include “antisocial/​procrim-
inal attitudes, values, beliefs and cognitive-​emotional states,” “procriminal 
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associates and isolation from anti-​criminal others,” and other antisocial per-
sonality traits such as impulsivity and risk ​taking.32 Consequently, programs 
that target these aspects are likely to be more successful.

A second principle is that “the treatment services should be behavioral in 
nature.”33 In other words, they should be targeted at changing the antisocial 
attitudes, personalities, and associations of the offenders. Such interventions 
should “employ the cognitive behavioral and social learning techniques of 
modeling, graduated practice, role playing, reinforcement, extinction, resource 
provision, concrete verbal suggestions and cognitive restructuring.”34 These 
interventions should include positive reinforcement, since negative reinforce-
ment programs—​such as those associated with punishment programs—​are 
not likely to be successful. Additionally, treatments are likely to be ineffective 
if they are “less structured, self-​reflective, verbally interactive, and insight-​
oriented approaches.”35 Cognitive behavioral programs typically have two 
aims. They first attempt to change the faulty cognitive beliefs of the offender. 
Then they facilitate learning new cognitive skills. For offenders, faulty cogni-
tive beliefs include attitudes that justify antisocial behaviors. Thus, effective 
cognitive behavioral programs will help offenders to identify their faulty cog-
nitive beliefs, identify goals, present alternative pro-​social beliefs, and help 
them to implement these new values. Cognitive behavioral programs demand 
a therapist-​patient relationship, either individually or within a group setting 
that can be prolonged through repeated episodes of positive reinforcement. 
In the same way that cognitive behavioral programs are successful in reshap-
ing the belief system of the offender and therefore are effective at reducing 
recidivism rates, educational programs, if designed properly, can be effective. 
A recent meta-​analysis found that “there is sufficient evidence to say that the 
results from the adult basic education, GED preparation, and post-​secondary 
education programs effectively reduce future offending.”36

The third principle states that “treatment interventions should be used 
primarily with higher risk offenders, targeting their criminogenic needs for 
change.”37 The reason for this is twofold. First, as discussed above, higher-​
risk offenders, in contrast to Martinson’s line of thinking, are actually recep-
tive targets for intervention. Second, lower-​risk offenders, unlike hardened 
criminals, are unlikely to repeat their criminal actions. This finding suggests 
that having lower-​risk offenders undergo intervention treatment is a waste of 
resources, and it may also inflict unintended consequences, such as exposing 
them to higher-​risk offenders in group settings.38

Finally, the fourth principle incorporates “a range of other considerations 
[that], if addressed, will increase treatment effectiveness.”39 These include a 
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number of program integrity issues, such as training, quality of service, and 
monitoring and evaluation. It also includes “specific responsivity,” or mak-
ing sure that the type of treatment is appropriate for the learning style of the 
offender.40

In short, the post-​Martinson study of rehabilitation has developed prin-
ciples that point to the effectiveness of behavioral programs that are well ​tar-
geted and carefully carried out.

Despite these academic developments, the American political winds were 
blowing in the opposite direction for several decades. The “tough on crime” 
movement, to which Martinson’s report had provided “scientific” legitimacy, 
produced a series of correctional programs that have placed greater controls 
on offenders, including longer sentences, intensive and punitive supervision 
programs, and juvenile boot camps. In contrast to programs based on the 
principles mentioned above, control-​oriented correction programs oper-
ate on the perplexing theory that increasing the severity of punishment or 
extent of supervision will make offenders less likely to commit crimes. Indeed, 
research has shown that deterrence-​oriented interventions are ineffective, and 
they can even raise recidivism rates.41 Similarly, intermediate sanctions—​a 
method introduced in the 1980s that uses intensive supervision probation, or 
“boot camps”—​have been ineffective.42

Some scholars have called for “evidence-​based correctional treatment 
services” in order to figure out more systematically what works in certain 
circumstances.43 According to this approach, most offenders would benefit 
from discretionary decisions made by thoughtful and responsible corrections 
officers. Along similar lines, Ann Chih Lin argues that the key variable for 
prison rehabilitation programs is their “implementation” by prison admin-
istrators. In order to be successful, these programs must be implemented in 
a way that creates “prison environments that encourage prisoners to reha-
bilitate themselves, and that encourage staff to help the prisoners along.”44 
Such environments rarely exist, however, in the current political and prison 
climate.

As an epilogue to the story of how the impact of the Martinson report 
spun out of control, it is worth noting that even Martinson himself disagreed 
with the way in which his article was interpreted and used by the “tough 
on crime” movement. In 1979, five years after the publication of “What 
Works?” and in a remarkable concession to his academic critics, Martinson 
published a follow-​up article in the Hofstra Law Review, in which he wrote 
that “contrary to my previous position, some treatment programs do have 
an appreciable effect on recidivism. Some programs are indeed beneficial; 
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of equal or greater significance, some programs are harmful.”45 Moreover, 
he went on to add:

The most interesting general conclusion is that no treatment program 
now used in criminal justice is inherently either substantially helpful 
or harmful. The critical fact seems to be the conditions under which 
the program is delivered. For example, our results indicate that a 
widely-​used program, such as formal education, is detrimental when 
given to juvenile sentenced offenders in a group home, but is benefi-
cial (decreases reprocessing rates) when given to juveniles in juvenile 
prisons. Such startling results are found again and again in our study, 
for treatment programs as diverse as individual psychotherapy, group 
counseling, intensive supervision, and what we have called “individ-
ual/​help” (aid, advice, counseling).46

Finally, in an extraordinary retraction of the key argument derived from his 
influential 1974 article, Martinson discussed his earlier oft-​quoted conclusion 
(“with few and isolated exceptions, the rehabilitative efforts that have been 
reported so far have had no appreciable effect on recidivism”) and wrote that

On the basis of the evidence in our current study, I  withdraw this 
conclusion. I  have often said that treatment added to the networks 
of criminal justice is “impotent,” and I withdraw this characterization 
as well.  I protested at the slogan used by the media to sum up what 
I said—​“nothing works.” The press has no time for scientific quibbling 
and got to the heart of the matter better than I did. But for all of that, 
the conclusion is not correct. More precisely, treatments will be found 
to be “impotent” under certain conditions, beneficial under others, 
and detrimental under still others.47

Retractions of any kind are rare in the social sciences. But to see such a direct 
self-​correction by the author of a major and widely celebrated public report 
is truly astonishing.

Yet Martinson’s 1979 reversal received little attention in the policy com-
munity, and his revised arguments were essentially ignored by the massive 
anti-​rehabilitation movement that his 1974 article had helped to justify. In 
fact, the impact of the Martinson report had gone far beyond what Martinson 
had originally intended, and in some ways in the opposite direction, since he 
had not advocated greater punitiveness. Apparently these developments led 
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Martinson to depression and despair, as his “life spiraled downward.”48 Five 
years after the initial publication made him a (perhaps accidental) celebrity, 
and only several months after publishing the “correction” to his own analy-
sis and a “withdrawal” of his conclusions, Martinson committed suicide by 
jumping out of a fourteenth-​story window.49

In the end, merely five years after the initial publication of the Martinson 
report, its findings had been refuted by multiple critics, including the 
author himself. Yet by then, the damage was done, and the scientific sup-
port for rehabilitation failed to capture the public imagination, while the 
punitive measures continued to increase over the course of the 1980s, 1990s, 
and 2000s. Although it is possible that Martinson’s report was simply “in 
the right place at the right time,” and that another study would have served 
the same purpose, it certainly became the touchstone document, and the 
“nothing works” slogan nicely captured the new movement’s views and 
policies. Meanwhile, public opinion adapted to this new message, as the 
percentage of Americans who believed that “the primary purpose of prison 
should be rehabilitation” declined from 73 percent in 1970 to 26 percent 
in 1995.50 As the incarceration rates skyrocketed—​from about 400,000 in 
1975 to 750,000 in 1985 to over 1.5 million in 1995 to nearly 2.3 million by 
2005—​and prisons increasingly served as overcrowded human warehouses, 
rehabilitation shifted further and further into the background of prison 
administration.

Evaluating the Punitive Model in Practice

Given that the primary justification for abandoning prison rehabilitation 
programs in the 1970s and 1980s was their alleged failure to reduce recidi-
vism, it seems only fair to evaluate the current “tough on crime” model using 
the same measure. Although recidivism rates remain a tricky and elusive con-
cept that can only be captured by means of a major study with tremendous 
resources, the U.S. Department of Justice’s Bureau of Justice Statistics con-
ducted such an undertaking at three points in time—​focusing on prisoners 
released in 1983, 1994, and 2005—​in an attempt to capture the “national” 
recidivism rate. The first involved an analysis of 108,580 prisoners released 
from prison in 11 states, the second tracked 272,111 prisoners from 15 states, 
and the third monitored 404,638 from 30 states. Figure 5.1 below shows the 
percent who were re-​arrested within three years, both on aggregate and bro-
ken down into four different types of crimes:  violent, property, drug, and 
public order.
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The figure shows that the overall recidivism rate has gone up from 
62.5 percent to 67.8 percent, with corresponding increases in each of the four 
specific categories as well—​most notably an increase from 50 to 67.9 percent 
in drug crimes. One should be cautious in interpreting these results, since 
unfortunately we do not have an earlier baseline from the early 1970s to com-
pare to, but clearly the level of recidivism has been increasing over the past 
several decades—​even if the rate of increase has tapered off somewhat at an 
extremely high level. Put differently, at the very least, these data do not in the 
slightest way lend credence to the argument that the current punitive model 
has been lowering recidivism rates.51 In other words, if recidivism rates serve 
as the measure for evaluating the effectiveness of prison rehabilitation, the 
current model can be declared a complete failure.52

Looking more closely within American prisons, we see that not only 
have most educational, vocational, training, drug treatment, and mental 
health programs been terminated, but—​as shown in Chapter 4—​the condi-
tions themselves are appalling, characterized by overcrowding and violence. 
Moreover, the medical care in American prisons is abysmal, with disease and 
illnesses of all kinds running rampant, and the societal health consequences 
are detrimental and vast.
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Figure 5.1  Percent Arrested within Three Years of Release (by Release Year)
Sources: Langan and Levin 2002; Durose, Cooper, and Snyder 2014 (based on BJS data)
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Keeping Rehabilitation Alive:  
The Comparative Perspective

Previous chapters have demonstrated that outside of the U.S., most advanced 
democracies run prisons that provide adequate space and security, with 
greater privacy and more rights, and fewer restrictions on movement. Indeed, 
although there are certainly exceptions, in general, the mere fact of being in 
prison is viewed as the punishment in and of itself, without needing added 
discomfort, humiliation, pain, or fear.

This is not to suggest that these countries have found a magic formula 
to make recidivism disappear, and indeed they all continue to struggle 
with constant challenges and frequent failures. Although recidivism rates 
are unfortunately not measured across countries due to vastly different 
methodologies53—​especially in terms of whether a new “offense” consists of 
imprisonment, conviction, arrest, or a technical violation—​all countries face 
challenges with preventing former criminals from returning to a life of crime. 
Yet, in stark contrast to the U.S., not only has the concept of rehabilitation 
neither diminished nor died, but in many European countries the objective 
has actually been reinvigorated in recent years.54 In fact, the main priority and 
primary purpose of prison remains to rehabilitate and reintegrate criminals by 
helping them to develop education and skills that will keep them away from 
prisons in the future. As a result, most prisons maintain targeted programs 
and plans for each prisoner’s eventual rehabilitation and societal reentry.

This section shows how France, Germany, and the United Kingdom did 
not follow the American abandonment of rehabilitation. This has occurred 
on both the national and EU levels. In fact, in the wake of the 2015 and 2016 
terrorist attacks in Paris and Nice, one might have expected a surge in puni-
tive actions—​longer prison sentences and harsher conditions—​against ter-
rorists and potential terrorists (or those who “look like” them). Instead, EU 
Counter-​Terrorism Coordinator Gilles de Kerchove has explicitly argued 
against such measures, calling instead for rehabilitation measures that serve 
to “de-​radicalize” individuals, rather than imposing long and harsh prison 
sentences.55 The following subsections briefly summarize the status of reha-
bilitation in French, German, and British prisons, respectively.

France

Reintegration has long been the guiding principle of the French criminal 
justice and prison systems. As with many state functions in France, prison 
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regulations are centralized, under the national Ministry of Justice, which 
also follows European-​level rules and court decisions. According to the lat-
est French law on prisons, from November 2009, the purpose of prisons is 
to enhance “integration or reintegration of prisoners and the prevention of 
recidivism, in due respect of the interests of society and the rights of victims.”56

From the very beginning of a convicted person’s sentence, administrators 
make an effort to help inmates maintain family ties. Other than for a small 
number of extremely dangerous cases, or prisoners who require specialized 
care, “the institution must be as close as possible to the place of residence of 
the prisoner’s relatives, in order to help him maintain social bonds and to 
make social rehabilitation easier.”57 In terms of cultural and professional activ-
ities, there is much variation across facilities, as some provide a rich array of 
programs, while others have only sparse offerings.58

An important feature of the French prison system is that each inmate 
receives an individualized “project of execution of sentence” (PEP), which 
is an official written document that must “describe every action that the con-
vict promised to do during his detention to help his rehabilitation.” The PEP, 
which is revised annually, is established and agreed upon by both the prison 
administration and the inmate; it specifies such activities as classes, training, 
employment, and discussion groups.59

Prisoners in France also have the opportunity to leave the prison occa-
sionally. “An authorization to leave the establishment for a few days (usually 
3 days, and up to 10, exceptionally) can be delivered to maintain familial links, 
to prepare to social rehabilitation (to follow some procedures, look for a job, a 
housing, etc.) or serious circumstances (relative severely ill or passed).” Other 
circumstances, such as voting, having a job interview, or a medical appoint-
ment, can result in a day-​long leave. Such opportunities will vary depending 
on the length of the person’s sentence and the percentage of it served, and in 
some cases they will require supervision by prison staff, but “in general, a leave 
of several days can be given to the convict when he has gone through half of 
his/​her sentence (two thirds in case of recidivism).” Moreover, “leave of one 
day can be given without any other condition to convicts with a sentence of 
less than five years, and after half of the sentence for the others.”60

In short, the French criminal justice and prison systems continue to view 
rehabilitation as the main purpose of a prison sentence. Given that very few 
prisoners actually spend the rest of their lives in prison—​because of sen-
tencing and parole policies that are considerably shorter and more forgiving 
than in the U.S.—​prison officials take their rehabilitative functions seriously. 
French judges also play an important role in the process. Unlike in the U.S., 
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where the trial judge’s role effectively ends once the sentence is pronounced 
and the convicted person is incarcerated, judges in France stay connected to 
the reintegration plan, consider requests for leniency or shortened sentences 
based on both good behavior and demonstrated need, and generally work 
together with the prison authorities to pursue the common goal of preparing 
convicted criminals for a productive life after they have served their time.61 
Overall, while France still faces numerous problems in terms of prison con-
ditions, available programming and resources, and ultimately recidivism, the 
commitment to rehabilitation remains firm and the efforts genuine.

Germany

Like France, Germany’s prison system focuses on the principles of “resocial-
ization” and “rehabilitation,” and this commitment is enshrined in law. This 
constitutional guarantee provides prisoners with “an economic and social 
right to state resources directed towards their resocialization.”62 Indeed, 
Germany’s Prison Act states that “the sole aim of incarceration is to enable 
prisoners to lead a life of social responsibility free of crime upon release, 
requiring that prison life be as similar as possible to life in the community 
(sometimes referred to as ‘the principle of normalization’) and organized in 
such a way as to facilitate reintegration into society.”63 Whereas the broader 
goal of protecting society remains, the German Federal Constitutional Court 
treats that objective as “resolved best by an offender’s successful re-​integration 
into society,” rather than by long-​term incapacitation or subjection to harsh 
prison conditions.64

As discussed in Chapter 3, the result of this German approach is that prison 
sentences are meted out quite sparingly, and not at all in cases that would lead 
to a sentence of under six months. And for those who are incarcerated within 
German prisons, the “conditions of confinement—​in particular, treatment 
and disciplinary approaches—​are less punitive and more goal-​oriented.”65 
This means that everyday life within German prisons is structured in a way 
to maximize rehabilitation, as the “principal goal of incarceration is to help 
inmates lead more independent, productive lives in society once released. 
As a result, life in prison aims to inculcate fundamental skills that offenders 
will need in the community.”66 Moreover, even the facilities themselves “are 
designed with features that are conducive to rehabilitation, such as moderate 
temperatures, lots of windows and light, and wide hallways.”67

Every inmate in Germany receives an “individual reintegration plan” 
that is based on a detailed assessment, conducted by prison administrators 
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but with the participation of the inmate, in order to help him or her “cre-
ate tools and plans for re-​entry.”68 This plan involves “specific workplace or 
training placement with individualized goals and tools for measurement.”69 
It is developed at the beginning of a person’s sentence, and it is regularly 
revisited by both parties, thus providing attentive care for each individual 
inmate. In addition, many prisoners in Germany receive access to “work-​day 
releases,” which allow them to attend training or educational courses, and 
even to “sample” a job on the outside—​one that many will continue to hold 
after their release.70

Overall, Germany presents the strongest example of the rehabilitation 
model in action. With a relatively limited number of prisoners—​as a result 
of much less reliance on incarceration, and shorter terms for those who are 
sentenced—​German prisons do not suffer from the same overcrowding as in 
other countries. But this also means that the people who are incarcerated have 
usually committed more serious crimes, which would presumably make them 
more difficult to rehabilitate. Yet the German commitment to rehabilitation 
remains steadfast, as judicial and prison officials have the resources and means 
to devote considerable effort to the eventual transformation of prisoners into 
citizens.71

The United Kingdom

As in several other respects explored in previous chapters, in terms of rehabil-
itation, the U.K. fits in somewhere in between continental European coun-
tries and the U.S. Incarceration rates in British prisons are on the high end 
for Europe (though still five times lower than in the U.S.), and they have 
been overcrowded for decades. As a result, whereas the open prisons in the 
U.K. do provide a model for less punitive conditions where rehabilitation is 
still practiced, the opportunities in closed British prisons have diminished 
considerably. As Silvestri writes, “Overcrowding and churn make consistent 
provision and attempts at rehabilitation and treatment more difficult and 
often unrealistic.”72

For example, although in principle efforts should be made to house 
inmates within close proximity to their families, in reality “there is no 
requirement that prisoners should be held within a fixed distance of their 
home and nothing to prevent them being transferred to another prison; in 
fact, the secretary of state in England and Wales has discretion to hold pris-
oners ‘in any prison.’ ”73 As for programming, inmates receive opportunities 
to “engage in a range of activities during their time in custody, in order to  
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facilitate ‘order and control, rehabilitation and resettlement,’ ” including 
education, exercise, behavior modification programs, rehabilitation ser-
vices, and prison industry and other employment. But these opportunities 
are uneven and often limited.74 And Genders shows that rehabilitation in 
British prisons is treated as a means to protect the public, rather than to help 
individual inmates.75

One bright spot is that since 2006, the U.K.  has also allowed a charity 
called Prison Radio Association to create a National Prison Radio channel 
for inmates, which is “aimed at lowering reoffending rates” and allows for 
presentation and production by prisoners.76 According to a Prison Radio 
Association spokesperson, “Equipping prisoners with skills and confidence 
is crucial in bringing down reoffending rates. Prison radio offers a unique, 
innovative and effective way to communicate with prisoners and engage 
them in education, debate and community.”77 Most important, the prison 
radio station “also gives convicts something essential to successful rehabilita-
tion: hope.”78 A survey of British prisoners showed that 99 percent of them 
have heard of National Prison Radio, 76 percent listen to it, and 37 percent do 
so every day; moreover, 85 percent agree with the statement “National Prison 
Radio helped me think about making a positive change to my life.”79

Overall, the concept of rehabilitation has been weakened in the U.K., even 
if not to the extent of the U.S., where it has almost disappeared entirely. There 
are certainly bright patches where rehabilitation lives on—​such as in open 
prisons, particular facilities that have more programming resources available, 
or with the National Prison Radio project—​but overall the cumulative effect 
of both constant overcrowding and high recidivism has taken its toll on the 
rehabilitative ideal.

Conclusion
One of the main arguments against prison rehabilitation programs is that 
they are expensive to run and maintain. And this may be true—​at least in the 
short term. Whether situated in the U.S., France, Germany, the U.K., or just 
about anywhere else, a prison administrator today will find it nearly impos-
sible to come up with funds in an already-​tight budget to add educational, 
professional training, or drug treatment programs.

Given the trajectory of rehabilitation in the U.S., any appeals to national, 
state, or local legislative bodies for extra funding for prison rehabilitation 
programs will almost certainly be dismissed or even ridiculed. Yet the short-​
term costs of annual budgets should also be put into the larger context of the 
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long-​term costs of recidivism and future incarcerations, as well as the contin-
ued perpetuation of crime on society with recidivism rates nearing 70 per-
cent. Since 95 percent of prisoners “will eventually be released and will return 
to communities,”80 might it not be more sensible and efficient to implement 
programs that are shown to be effective in reducing recidivism and crime, 
even if they cost more in the shorter term?

This question brings us back to the academic research on rehabilitation. 
If political leaders are genuinely concerned with reducing crime, improving 
public safety, and bringing down costs, they would be well-​served by leav-
ing behind the facile “nothing works” approach and instead re-​engaging with 
the now-​vast literature on the effectiveness of rehabilitation programs, as well 
as the experience and practices of other countries—​particularly France and 
Germany. This would lead to a prioritization of prison programs that are (1) 
based on strong conceptual foundations and run by competent and trained 
staff; (2) behaviorally ​oriented, usually making use of incentive structures to 
motivate participants; and (3) targeted to specific categories of offenders who 
can benefit from certain types of programs.81

It might be too ambitious to expect a complete transformation of the 
punitive American model of the past several decades. But, at the very least, 
the evidence presented above and the continuation of rehabilitation in other 
countries should call for the incorporation of certain state-​funded pilot pro-
grams in existing prisons, with the goal of expanding them if they continue to 
be effective. Any justification of these programs will need to include remind-
ers of the high costs of crime and recidivism on society, which go well beyond 
the already staggering $80 billion annual cost of the prison industry itself. But 
if the programs are indeed effective in bringing down recidivism, there will be 
a reduced need for prisons, thus lowering the economic costs of prisons. And, 
in turn, perhaps prison overcrowding could thus be alleviated somewhat, 
which would thereby reduce the violence and mental health problems that 
result from the cramped and decrepit conditions that characterize so many 
American prisons.

The lessons learned from the French and German models raise another 
dimension that goes beyond treating prison reform as utilitarian cost-​benefit 
calculations. It will entail a larger societal rethinking about the morality of 
how the downtrodden in American society should be supported and treated. 
Should they be left to rot in prison cells, forgotten by the communities around 
them, or should they be given a second chance—​or, for many, a first real 
chance—​to become skilled, responsible, and productive members of society? 
Are prisons a final resting place, or can they be a location for penitence and 
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renewal? These are major questions that get at the heart of American identity 
and belonging, but they still lie far outside of the mainstream political conver-
sation. Restoring rehabilitation as a central objective of criminal punishment 
involves taking political risks, but the reward could be a more humane society 
that supports people who once committed serious mistakes but have since 
shown the willingness and ability to choose a new path.
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Parole

The attention thus far in the book has focused mainly on the widen-
ing of the front “entrance” gates to prison. This chapter now turns to the simul-
taneous—​but less well ​known—​narrowing of the back “exit” doors. Indeed, 
while the numbers of American prisoners has skyrocketed, the corresponding 
rates of those released on parole has been quietly but steadily decreasing. Figure 
6.1 reproduces a chart from the Introduction, showing the total American cor-
rectional population from 1981 to 2006, and indicating corresponding num-
bers of people on probation, in prison, and out on parole—​each of which 
extends from zero on the chart. The figure shows sizable increases for all three 
forms of supervision, most notably an approximately fourfold increase in pro-
bation and prison sentences. A closer look at the parole line, however, shows 
that while the parole population increased from about 250,000 to 600,000 
over this 25-​year period, almost all of that increase occurred before 1990, and 
the line has actually remained relatively flat since the early 1990s. This disjunc-
ture took place despite the fact that probation and prison rates continued on 
their earlier trajectory, which should have, in theory, led to more parole-​eli-
gible prisoners over time. In other words, something different happened with 
parole, and in fact the lack of a major increase in parolees has directly—​and by 
definition—​contributed to the continued rising levels of prisoners.

In particular, the granting of discretionary parole, which was once wide-
spread and routine, has diminished considerably. Many states have eliminated 
discretionary parole altogether. Where it still exists, parole boards now rou-
tinely deny applicants, even after they have served their minimum sentence, 
and even if they have had “good behavior” within prison. And some states are 
reducing the frequency with which inmates can even apply for parole, thus 
further reducing their chances of getting out. Meanwhile, “compassionate 
release” of prisoners at the very end of their lives is extremely rare, even  
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when there is clearly no risk to public safety.1 Much of this “back end” reform 
has been occurring methodically, state by state, with little fanfare or focused 
attention on the overall pattern and cumulative effect.

This chapter explores the changing nature of American parole in compara-
tive perspective. The first major section focuses on the United States, showing 
in particular the harsh turn that took place in the 1970s, and providing some 
of the institutional, political, and cultural reasons for it. The second major 
section considers the comparative models from our three European cases, and 
it demonstrates the extent of American exceptionalism in terms of parole, 
since France, Germany, and the U.K. continue to enforce regular, generous, 
and humane policies on early release and parole. Finally, the conclusion spec-
ulates about the possibility for changing the punitive political climate that 
has led to the current impasse on parole in the U.S.

The Gradual Disappearance  
of Discretionary Parole in America

The section describes and explains the trajectory of American parole policies 
and practices, whereby—​over the span of just several decades—​discretionary 
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Figure 6.1  Americans under Some Form of Carceral Supervision, 1980–​2014
Source: Bureau of Justice Statistics (BJS)
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release evolved from being an everyday occurrence to a relatively rare event. It 
starts by reviewing how parole has evolved historically within the U.S. It then 
traces the empirical developments in the granting of parole, leading to the 
crucial distinction between mandatory and discretionary parole, and show-
ing the virtual disappearance of the latter, especially in states where the pro-
cess is politicized. The chapter goes on to develop a multifaceted argument 
that attempts to account for this de facto end of discretionary parole. The 
argument emphasizes a combination of factors such as revisions to sentenc-
ing policies, the elimination of parole boards, and the fear that most elected 
officials have of being labeled “soft on crime,” as well as the indirect effects of 
prison conditions on inmates.

The Origins and Early History of Parole in the United States

The world’s first known parole system was developed in 1840 by Captain 
Alexander Maconochie while running the English penal colony at Norfolk 
Island, close to Australia. Labeled a visionary by some, he developed a sys-
tem intended to provide prisoners with an element of positive conditioning.2 
Maconochie’s method of parole was implemented at Norfolk Island, and 
eventually his system spread throughout Europe.3

By 1865, Americans involved in penal reform were “well aware” of the 
parole reforms occurring in Europe, and they were particularly impressed 
by the joint methods of indeterminate sentencing and the “mark system” for 
determining an inmate’s classification for release 4 The first American parole 
system was implemented in 1876 by Zebulon Brockway, a Michigan penolo-
gist, who proposed a two-​pronged strategy:  indeterminate sentencing cou-
pled with parole supervision. Upon being appointed superintendent of the 
Elmira Reformatory for youths in New York, Brockway was able to put these 
ideas into practice. As Joan Petersilia explains, Brockway’s ideas “reflected the 
tenor of the times: the beliefs that criminals could be reformed and that every 
prisoner’s treatment should be individualized.”5

Brockway’s indeterminate sentencing and parole supervision spread rap-
idly across the U.S. New York led the way in 1907, as it “became the first state 
to formally adopt all of the components of a parole system:  indeterminate 
sentences, a system for granting release, postrelease supervision, and specific 
criteria for parole revocation.”6 At the federal level, parole legislation applying 
to inmates in all three federal penitentiaries was enacted in 1910.7 By 1927, all 
but three states (Florida, Mississippi, and Virginia) had implemented a com-
parable parole system, “and by 1942, all states and the federal government had 
such systems.”8
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According to Petersilia’s overview and synthesis, as parole systems con-
tinued to gain legitimacy into the mid-​1900s, the practice of granting parole 
became widespread and routine. Over time, parole was not simply being used 
to support particularly promising prisoners, but it had become “a standard 
mode of release from prison, routinely considered upon completion of a 
minimum term of confinement.” Whereas in its early stages, parole had been 
viewed as a “practical alternative to executive clemency,” it eventually morphed 
into a “mechanism for controlling prison growth.” Nonetheless, it retained 
a rehabilitative core, which incorporated promises of “help, assistances and 
surveillance.” This “rehabilitation ideal,” which was widely influential up until 
the late 1960s, promoted the belief that the purpose of incarceration was not 
punishment, but rather to change criminal behavior.9

Support for rehabilitation began to erode quite quickly by the 1970s, 
and demands for reforms in parole became increasingly prevalent. Petersilia 
identifies three major criticisms of the U.S. parole system that emerged at this 
time. First, many people believed that there was little scientific evidence that 
parole release and supervision actually had an appreciable impact on recidi-
vism.10 Second, many argued that parole and indeterminate sentencing were 
unjust and inhumane, particularly since prisoners were often “unwilling par-
ticipants” and were left in a constant state of uncertainty regarding their even-
tual release. Third, indeterminate sentencing and parole systems rendered too 
much “uncontrolled discretion” to prison authorities—​who were not subject 
to outside scrutiny—​resulting in release decisions that appeared to be incon-
sistent and discriminatory.11 In short, by the end of the 1970s, analysts on 
both ends of the political spectrum were calling for major reforms to the reha-
bilitation ideal and the parole system in practice.

The next section moves from historical developments to empirical reality, 
and it seeks to trace the frequency with which parole has been granted over 
the past four decades. This will then set the stage for an analysis of how and 
why the use of discretionary parole has diminished so sharply since the 1970s.

Empirical Changes in the Use of Parole since the 1970s

Tracking empirical changes in the use of parole is no easy task. Analysts must 
distinguish and differentiate between several different types of parole, and 
there is wide variation in definitions, measures, and statistical reporting across 
states and the federal government. This section presents several different ways 
of conceptualizing and measuring parole, starting with simple aggregate clas-
sifications that provide a useful but limited picture of the changes in parole 
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over time, and then moving to the crucial distinction between mandatory and 
discretionary parole. The undeniable empirical reality that emerges from this 
section is that while mandatory parole for prisoners sentenced to a fixed range 
of terms has increased, the use of discretionary parole has plummeted over 
the past four decades, to the point that it barely even exists in any meaningful 
form today.

Aggregate Measures of Parole
At the highest level of generality, one can tally the total number of people who 
are out on parole at a given time. Figure 6.2 presents the number of Americans 
on parole at the end of each year, from 1980 to 2014. Although the figure 
shows that the number of parolees has steadily gone up (at least until around 
2010), these statistics provide only a limited account of the parole story.

Rather than tabulate the total number of people out on parole at a given 
time, another way of measuring changes in parole is to compare the total 
number of new admissions to the total number of releases from federal and 
state prisons. Over the course of the past four decades, both numbers have 
increased dramatically, with a slight but steady gap in favor of admissions, 
which obviously explains why the overall numbers of prisoners has increased 
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Figure 6.2  Adults on Parole, 1980–​2014
Source: Bureau of Justice Statistics (BJS)
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over that time period. By 2008, as shown on Table 6.1, the figures had nearly 
converged at the federal level, and the gap was essentially closed at the state 
level (albeit with considerable variation across states).12

Figure 6.3 provides yet another perspective on the same general finding, by 
focusing more closely on the contrast between the number of people incarcer-
ated (including both jails and prisons, on the state and federal levels) and the 
parole population. The figure shows that while during the 1980s the number 
of people paroled increased roughly along a similar slope to the overall prison 
population, the increase in parolees leveled off in the 1990s. Indeed, from 
1980 to 1990 the incarcerated population increased by 128 percent, while the 
parole population actually increased by 141 percent. In the following decade, 
however, the incarcerated population continued its steep increase, whereas 
the parole population leveled off. For example, from 1993 to 2000, the prison 
population in the U.S. went up by 42 percent while the parole population 
stayed relatively flat at 8  percent growth. In other words, after a decade of 
roughly parallel growth between the incarcerated and parole populations, the 

Table 6.1  Number of Sentenced Prisoners Admitted to and Released 
from State and Federal Jurisdiction, 2000–​2008

Year

Admissions Releases

Total Federal State Total Federal State

2000 625,219 43,732 581,487 604,858 32,259 569,599
2001 638,978 45,140 593,838 628,626 38,370 590,256
2002 661,712 48,144 613,568 630,176 42,339 587,837
2003 686,437 52,288 634,149 656,384 44,199 612,185
2004 699,812 52,982 646,830 672,202 46,624 625,578
2005 733,009 56,057 676,952 701,632 48,323 653,309
2006 749,798 57,495 692,303 713,473 47,920 665,553
2007 742,875 53,618 689,257 721,161 48,764 672,397
2008 739,132 53,662 685,470 735,454 52,348 683,106

Average 
annual change, 
2000–​2007

2.5% 3.0% 2.5% 2.5% 4.7% 2.4%

Percent change, 
2007–​2008

–​0.5 0.1 –​0.5 2.0 7.3 1.6

Note: Totals based on prisoners with a sentence of more than 1 year. Totals exclude transfers, 
escapes, and AWOLS
Source: Sabol et al. 2009, p. 3 (based on BJS data)
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rates of growth—​represented by the thin dotted trendlines on Figure 6.3—​
have increasingly diverged, creating a widening gap between the number of 
people incarcerated and those released on parole.13

While useful for providing a large-​scale overview, such general statistics 
tell us little about what specific changes have taken place in the realm of 
parole, much less why they have occurred. In order to better understand the 
empirics of parole, we need to break it down into subcategories that capture 
the quite different circumstances under which people can be released.

The Crucial Distinction between Discretionary  
and Mandatory Parole

Analysts who focus on the distinctions between types of parole typically 
begin with the larger concept of “method of release from prison,” which can 
include several different categories:  (1)  discretionary parole—​which is typi-
cally what most people view as parole—​takes place based on a decision made 
by a parole board, pending approval by the governor, that reviews a prison-
er’s application for release after that inmate has served the minimum time 
of sentence; (2)  mandatory parole, which involves the automatic release of 
a prisoner—​conditional to certain parole requirements—​who has served a 
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determinate sentence (minus any credit for “good time,” which some states 
still offer); (3) expiration of sentence, which occurs when an inmate has served 
the full maximum sentence and must be released unconditionally, without 
any parole or reporting requirements; and (4)  “other conditional releases,” 
which is a residual category for pardons, commutations, and deaths.

Historically, discretionary parole was the norm, as all states and the fed-
eral government followed the “reformatory” model of prisons that sought to 
rehabilitate criminals and to use the parole process as both motivation for 
reform and a means of evaluating the person’s future ability to function safely 
and productively in society. In recent decades, however, discretionary parole 
has fallen out of fashion, as prisons have explicitly shifted their function from 
rehabilitation to warehousing and punishment. Figure 6.4 shows that in 1977, 
over 72 percent of prison releases were through discretionary parole. Yet this 
number dropped precipitously over the ensuing years and decades, reaching 
a low of 19 percent in 2010. At the same time, the percentage of releases from 
mandatory parole, unconditional release (expiration of sentence), and other 
conditional releases have increased steadily, as discretionary releases have 
become increasingly rare.

Once the standard means for considering whether to release inmates from 
prison, discretionary parole has decreased dramatically over a short time 
period of several decades, to the point that it is now an unlikely outcome. 
What accounts for this striking change?

Explaining the Decline of Discretionary Parole

Numerous factors have influenced the decline of discretionary parole in the 
U.S. Collectively, these institutional features and the changing political cli-
mate help to present a more complete picture that allows us to understand 
why, in the span of just a few decades, discretionary parole in the U.S. went 
from being the norm to the exception.

Changes in Sentencing Laws
One of the original sparks for the decline in discretionary parole occurred 
when states moved from indeterminate to determinate sentencing schemes. 
As in many other areas, nationwide state-​by-​state changes in sentencing 
began in California.14 In 1976, the California legislature passed the Uniform 
Determinate Sentencing Law, and then-​governor Jerry Brown (who once 
again became governor in 2011) eagerly signed it into law. The objective was 
to do away with an indeterminate sentencing structure—​with such vague 
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and wide-​ranging sentences as “five years to life” for burglary—​that had been 
roundly criticized by both the Left (who viewed it as racially and socioeco-
nomically discriminatory, since white prisoners were paroled more readily 
than black inmates) and the Right (who claimed that it was too lenient and 
“soft on crime” by granting so much power to judges and parole boards). 
Under the new determinate sentencing law, prison terms were firm—​and 
generally much higher than before—​based on sentencing guidelines estab-
lished by the legislature. Soon after California made its shift, many other 
states instituted similar determinate sentencing laws, most of which were in 
line with the tough-​on-​crime attitude of the early Reagan era. As a result of 
these new mandated sentences, judges found themselves with considerably 
less discretion to provide options for early parole, and the courts lost the abil-
ity to recommend or enforce timely parole hearings.15

Alongside this change in sentencing structure, many states also established 
other types of sentencing policies. Mandatory minimum sentences emerged 
in response to the perception that the low end of an indeterminate sentence 
was far too lenient—​particularly when overcrowding would sometimes com-
pel prisons to release large numbers of inmates who might otherwise have 
stayed longer—​and mandatory minimums required prisoners to serve a much 
higher amount before being eligible for any type of release. Moreover, “truth 
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in sentencing” laws restricted inmates’ eligibility for parole or good-​time 
credits by requiring them to serve a major portion—​usually 85 percent—​of 
their sentence. These guidelines were created in response to federal pressure 
and incentives from the 1994 Crime Act, whereby, “in response to prison 
crowding and public dismay with the early release of prisoners, the U.S. 
Congress authorized incentive grants to build or expand correctional facil-
ities through the Violent Offender Incarceration and Truth-​in-​Sentencing 
Incentive Grants Program.”16 As a result, by 1999, 28 states and the District of 
Columbia had adopted sentencing guidelines that force violent prisoners to 
serve no less than 85 percent of their sentences, three had an even more draco-
nian 100 percent minimum requirement, four had a 50 percent requirement, 
and six others included other requirements in between.17

Over several decades, the U.S. Supreme Court has not impeded the 
decisions by states and the federal government to restrict inmates’ right to 
parole—​usually based on the notion that correctional professionals are more 
qualified than courts and judges to determine prison “security,” rules, and 
punishments. Moreover, in a 2011 ruling, the Court specifically prohibited 
federal courts from granting habeas relief to a state prisoner by overturning 
a state parole board decision. In its per curium opinion, the Court held that 
“There is no right under the Federal Constitution to be conditionally released 
before the expiration of a valid sentence, and the States are under no duty 
to offer parole to their prisoners.”18 This decision has helped to continue to 
legitimize determinate and lengthy sentencing laws.

As a direct and intentional by-​product of the more strict sentencing laws 
that emerged over the course of the 1970s, 1980s, and 1990s, convicted crim-
inals have been serving more time in prisons. According to a Department of 
Justice report, the mean time served increased significantly from 1990 to 1999 
across all categories of criminals—​whether first-​time offenses, murders, vio-
lent or sex crimes, drug offenses, property crimes, or public order offenses.19 
And these longer sentences led to a corresponding lengthening of the time 
served before parole releases occurred as well. Moreover, the study found that 
“inmates released by parole boards served longer than those released by man-
datory parole.”20 In other words, the changes in sentencing laws that occurred 
over several decades in most states have had a direct and negative impact on 
the granting of discretionary parole.21

The Abolition of Parole Boards
As a continuation of the trend set by California with its move away from 
indeterminate sentencing, many other states went even further by abolishing 
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discretionary parole altogether. By 2001, 16 states—​Arizona, California, 
Delaware, Florida, Illinois, Indiana, Kansas, Maine, Minnesota, Mississippi, 
North Carolina, Ohio, Oregon, Virginia, Washington, and Wisconsin—​had 
completely eliminated all possibility of discretionary release, and four more 
states—​Alaska, Louisiana, New York, and Tennessee—​had ended it for “cer-
tain violent offenses or other crimes against a person.”22 In these states, man-
datory parole became the only realistic option for release from prison.

Largely as a result of these changes, 16 states saw their total parole pop-
ulations plummet in the 1990s—​Mississippi’s fell by 52 percent, North 
Carolina’s by 68 percent, and Washington’s by 98 percent. On the other side, 
over half of all paroles (including both discretionary and mandatory) came 
from California, New York, Pennsylvania, and Texas, and these four states 
accounted for 64 percent of the parole growth that occurred between 1990 
and 2000.23

On the federal level, when Congress passed the Comprehensive Crime 
Control Act of 1984, it eliminated parole for all offenses, effective after 
November 1987. As a result, prisoners sentenced after 1987 have no pos-
sibility of receiving discretionary parole in their lifetime. The U.S. Parole 
Commission still exists for the purpose of considering parole eligibility for 
inmates sentenced prior to 1987 (and for District of Columbia inmates sen-
tenced prior to 2000, when the District of Columbia Board of Parole was 
eliminated), but the numbers are obviously dwindling.24 For example, the 
number of federal hearings declined from 947 in 2004 to 858 in 2005 to 785 
in 2006.25 Eventually, as the existing prisoner population continues to age and 
die out, these numbers will decline to zero.

Increased Time between Parole Applications/​Hearings
Another major reason for the decline in discretionary parole has to do with the 
frequency with which inmates are allowed to apply for it.26 In the past, parole-​
eligible inmates could apply annually, or at least relatively frequently, but 
more recently there have been moves to lengthen—​sometimes significantly—​
the “set off,” or amount of time that passes in between parole applications. 
Once again, California has been leading the charge. In November 2008 the 
voters of California passed Proposition 9, the Victim’s Bill of Rights Act of 
2008, commonly known as “Marsy’s Law.” In addition to having an impact on 
the role of victims in the parole process,

Marsy’s Law changed the default time for the date of the next parole 
hearing from a single year to fifteen years. It changed the amount 
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of time that could be set between parole hearings from 1–​5 years to  
3–​15 years. It altered the standard for deciding when to set the next 
hearing, shifting the burden from the state on justifying why the 
inmate continued to be a threat to public safety necessitating a longer 
time before the next hearing, to the inmate in showing the nonexis-
tence of reasons why he or she continues to be a threat to public safety. 
It also gave the board less discretion in setting parole hearings, only 
allowing parole hearings to be initially set at either 3, 7, 10, or 15 years.27

The breadth of these changes is large ​scale and sweeping, from an already 
quite strict starting point.

Although it has only been in existence for several years, Marsy’s Law 
has already had a clear and noticeable impact on parole proceedings in 
California. Whereas before Marsy’s Law, about half of parole denials were 
set for renewed consideration in two years or less, and 70 percent of them 
were set at three years or less,28 in 2009, 63 percent (4,229 of 6,760) of denials 
set new hearings for five years later. In short, “the passage of Marsy’s Law has 
nearly doubled the amount of time set between parole hearings (from about 
2.5 years to about 5 years), and is a highly significant determinate of the length 
set between parole hearings.”29

It remains to be seen if other states will follow California’s model. Oregon 
seems to be doing so, as the legislature passed a bill in 2009 that reduces the 
frequency with which prisoners can apply for parole from every 2  years to 
every 10  years.30 If past practice on other issues related to sentencing and 
parole is a guide, other states may well begin to lengthen the set off in between 
their parole applications as well, which would further reduce the level of dis-
cretionary parole that gets granted.

The Toxic Politics of Parole for Elected Officials
While it is impossible to distinguish institutional changes from politics—​
since by definition those very institutional reforms were set by political 
officials—​an underlying dimension to the striking decline in American parole 
is its political dynamic. Simply put, political officials are terrified of being 
blamed for the potential criminal “relapse” of an inmate who was released on 
their watch.

Since 1988, most elected officials live and work under the long shadow of 
George H.W. Bush’s infamous “Willie Horton” advertisement, which helped 
secure Bush’s victory over Michael Dukakis in the 1988 presidential elec-
tion. The ad—​nominally produced by an independent organization called 
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“Americans for Bush” but clearly created by top Bush campaign strategists31—​
essentially blamed Dukakis for the crimes committed by Horton, who had 
been authorized to leave prison for a weekend as part of a furlough program 
that used to exist in Dukakis’s home state of Massachusetts. The ad was mis-
leading and false in numerous respects,32 but it was extraordinarily effective, 
helping to shape the outcome of a presidential race and transforming the 
political climate on race and crime throughout the country.33

As a result of the undeniable power of that ad, most politicians, prosecu-
tors, and elected judges have become afraid of taking part in decisions that 
would lead to the release of prisoners, in fear that one of them might go on 
to commit a violent crime, thus likely costing that official his or her job. In 
the context of presidential commutations and pardons during his last year 
in office, President Obama called such executive actions “risky” while explic-
itly mentioning Horton: “You commute somebody and they commit a crime, 
and the politics of it are tough. And everybody remembers the Willie Horton 
ad. And so the bias I think of my predecessors and, frankly, a number of my 
advisers early in my presidency is, be careful about that.”34 Referring specifi-
cally to the effect of the ad on parole policies, Sharon Dolovich argues,

Politicians’ fear of being “Willie Horton’ed” has arguably had a direct 
and serious impact on parole in the United States. Although the parole 
structure differs among jurisdictions, in many states the Governor has 
considerable control over the process, whether indirectly through the 
appointment of parole board members or directly through veto power 
over their decisions. Many state executives have preferred to dramati-
cally curtail the granting of parole rather than risk the single mistake 
that might threaten their career.35

In short, politicians have decided that their career risk, if a paroled person 
commits another crime in the future, is more important than the freedom 
and lives of the overwhelming majority of people who will continue to fester 
in prison after being denied a chance at the parole that their original sentence 
was intended to provide them.

The transition from pre-​“Willie Horton” to post-​“Willie Horton” was 
stark, as illustrated by the following two examples. Well into the 1980s, the 
norm for life sentences was that people would typically be released—​often 
after as few as 12  years. In fact, in upholding and justifying a Texas court’s 
decision to impose a life sentence on an inmate who had passed a bad 
check—​based on the larger principle that courts should not review prison 



U n usua lly   C ru el120

120

sentences—​former chief justice William Rehnquist stated in 1980 that Texas 
had a “relatively liberal policy of granting ‘good time’ credits,” which meant 
that lifers “become eligible for parole in as little as 12 years.”36 In other words, 
a life sentence for what most would consider a relatively minor—​and cer-
tainly non-​violent—​crime seemed acceptable to Rehnquist and other conser-
vative justices because in reality the prisoner would be released in just over a 
decade. In contrast, in 1999, as a newly-​elected Democrat trying to outflank 
the political right by showing his “toughness” on crime, California governor 
Gray Davis declared that he would not parole a single person convicted of 
murder—​whatever the circumstances of the crime, however many years the 
inmate had served, and regardless of the person’s actions and conduct while in 
prison.37 As a result, it became nearly impossible to secure parole release (even 
for those convicted of lesser crimes than murder) in California during Davis’s 
five years in office. In just a short period, the “Willie Horton” phenomenon 
crystallized the changing political climate from one of accepting the reality of 
early parole to fervent and hostile opposition to it.

The role of state governors in the parole process deserves special expla-
nation. In many states that still grant discretionary parole, parole applicants 
must successfully pass two key steps, neither of which is easy or straightfor-
ward: (1) being recommended for parole by the parole board, and (2) having 
that recommendation be approved by the governor. In California, for exam-
ple, in the 28 months leading up to the end of 2001, the parole board recom-
mended parole in only 48 out of 4,800 cases, corresponding to an extremely 
low rate of 1  percent. Yet, despite this tremendous “selectivity,” Governor 
Davis wound up reversing 47 of those 48 recommendations.38 As a result, the 
successful parole rate in that period was 0.02 percent. Although the rates of 
both parole board recommendations and gubernatorial approvals increased 
slightly after Davis left office in a recall election in 2003, the California Board 
of Paroles still denied 98 percent of the parole petitions it heard in the 2000s,39 
and while in office from 2004 to 2010, Governor Arnold Schwarzenegger 
reversed 60 percent of them, while remanding another 20 percent for further 
review.40

While the Willie Horton story resonated on all levels of national and 
local politics, the lesser-​known but equally powerful case of Reginald 
McFadden transformed the politics of Pennsylvania. As Adam Liptak put 
it succinctly, “Reginald McFadden is the reason lifers no longer get pardons 
in Pennsylvania.”41 McFadden had been pardoned by the state’s Board of 
Pardons in 1992, a decision that was approved by then-​governor Robert Casey 
in 1994, with a positive vote by Lieutenant Governor Mark Singel. At the 
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time, Singel was the front runner in the gubernatorial race to succeed Casey, 
but his support for McFadden’s pardon proved costly when McFadden went 
on to commit several brutal murders in New York shortly after getting out 
of prison. Singel’s opponent, Tom Ridge, hammered away at Singel’s support 
for McFadden’s release and went on to defeat Singel handily. After becoming 
governor, Ridge “did not commute a single lifer’s sentence in his six years in 
office.”42 The same story played out in numerous other states, whether directly 
or indirectly, and whether involving state executives, local officials, prosecu-
tors, or even judges. The ultimate message delivered was that being perceived 
or labeled as “soft on crime”—​particularly by having “supported” in even the 
loosest sense a criminal—​was political suicide.

One of the few recent politicians to defy this larger trend was Mike 
Huckabee, Arkansas governor from 1996 to 2007. Apparently based on his 
religious beliefs, Huckabee had “a history of supporting pardons and com-
muting sentences of violent offenders,” and he “helped to free more Arkansas 
prisoners than were freed from all of Arkansas’ six neighboring states—​
combined.”43 Yet the political tides eventually caught up to Huckabee as well, 
not long after his surprising presidential bid in 2008 had left him as one of the 
main front runners for the 2012 Republican nomination. Maurice Clemmons, 
whose 95-​year prison sentence for aggravated robbery had been commuted by 
Huckabee in 2000, went on a violent rampage in Washington State, killing 
four police officers.44 Huckabee subsequently received harsh criticism from 
all political sides, and he eventually declared that he would not seek the 2012 
nomination. Although it is unclear the extent to which the backlash from 
the Clemmons debacle contributed to Huckabee’s withdrawal, Huckabee 
certainly did not make any political friends based on his pardons.

In short, the effects of this “tough on crime” political climate on discre-
tionary parole, as well as pardons and commutations, have been both vast 
and clear. Parole is a toxic political issue for elected officials, and very few of 
them—​or their politically appointed delegates on the parole boards—​have 
been willing to take a chance on parolees.

The Increase in Life Sentences
In addition to the legislative changes that resulted in more determinate sen-
tences, mandatory minimums, “truth in sentencing” policies, and the elim-
ination of parole boards, this political dynamic also had a profound effect 
on the use of term-​to-​life sentences and other high-​term or LWOP sentences 
that effectively guarantee that an inmate will never spend a single living day 
outside of prison. In the evocative words of Adam Liptak, “in just the last 
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30 years, the United States has created something never before seen in its his-
tory and unheard of around the globe: a booming population of prisoners 
whose only way out of prison is likely to be inside a coffin.”45

As discussed in Chapter 3, the lifer prison population has grown dramat-
ically over the past few decades, with almost 160,000 people currently serv-
ing life sentences (nearly 50,000 of whom have LWOP).46 The increase in 
lengthy and life sentences occurred at the same time as prisoners’ chances for 
parole began to dwindle. From 1941 to 1974, an average of 12 lifers received 
parole each year, yet “in the last 24 years, by contrast, a New York Times anal-
ysis found that while the number of lifers shot up, the number of lifers who 
were paroled declined to about seven per year—​even using the most liberal 
of definitions.”47 It is therefore not surprising that inmates can expect to serve 
ever-​longer periods of time in prison. Even in a short six-​year time span from 
1991 to 1997, the Sentencing Project estimated that “Persons admitted in 1991 
could expect to serve an average of 21.2 years, a figure which rose to 29 years 
by 1997. Thus, in contrast to popular imagery which sometimes portrays lifers 
as serving short prison terms, the average life sentence today results in nearly 
three decades of incarceration.”48

This “popular imagery” of relatively easy parole is not restricted to an 
uninformed public. Recall the quotation above by Chief Justice Rehnquist 
from 1980 about lifers receiving parole after just 12 years. More recently, the 
Michigan state bar’s 2002 survey of 95 current and retired judges revealed 
that “on average, the judges had expected prisoners sentenced to life with the 
possibility of parole to become eligible for parole in 12 years and to be released 
in 16 years. In July, a Michigan appeals court echoed that, saying that many 
lawyers there used to assume that a life sentence meant 12 to 20 years.”49 The 
reality, however, is quite different. As put somewhat hauntingly by Walter 
Ray, the chair of Georgia’s Parole Board, “There’s a popular misconception 
that life in prison doesn’t mean all of one’s natural life. In just the last year, 
there are 21 Georgia lifers who are no longer around to tell you otherwise. If 
they could, they’d let you know that parole for a life sentence is a rare com-
modity.” In short, the explosion of various forms of life sentences—​whether 
term-​to-​life or de facto life or life without parole—​has resulted from the same 
“tough on crime” political dynamic, and it has contributed to the further 
withering away of discretionary parole.

Prison Conditions
A final factor that may help to explain the decline in discretionary parole has 
to do with the overcrowded and violent conditions within contemporary 
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American prisons—​discussed in detail in Chapter 4—​and their detrimental 
physical and psychological effect on inmates. Due to the severe overcrowding 
in most prisons, many inmates experience conditions that Justice Thurgood 
Marshall once anticipated would create “serious mental, emotional, and phys-
ical deterioration.”50 As a result of lack of privacy, a near-​absence of commu-
nication with family, friends, and the outside world, the perpetuation and 
non-​treatment of substance abuse and addiction, the lack of attention to 
physical and mental illness, and the reality and fear of physical and sexual 
violence, prisoners live in an environment that is hardly conducive to self-​
improvement and reform. Moreover, given the change in emphasis from reha-
bilitation to punishment discussed in Chapter 5, prisoners’ chances to acquire 
education and job training have been reduced, leaving most of them vastly 
under-​skilled and undereducated, and thereby resulting in more likely rejec-
tions at their parole hearings.51

In the words of Sharon Dolovich, as a result of extremely long sentences 
served in overcrowded and dangerous prisons, “the experience of living under 
the conditions that currently define life in many of the nation’s prisons and 
jails can leave at least some people resembling the image of the angry, unsta-
ble, anti-​social, and potentially dangerous deviant that already justifies mass 
incarceration.”52 Since many prisoners have to resort to violence—​or at least 
episodes of violence—​in order to survive and function under such conditions, 
their violent behavior makes them even less likely to receive parole—​thus per-
petuating a cycle of continued incarceration that is not attenuated by parole.

In short, although the effect is more indirect than with the institutional 
and political changes discussed above, the conditions in many of the higher-​
security American prisons are so terrifying and unsafe that they have greatly 
exacerbated the difficulty that so many inmates face when seeking to be 
released on parole.

A Comparative Perspective on Parole  
and Early Release from Prison

Now that the decline and virtual elimination of discretionary parole in the 
United States has been established, this section turns to a wider comparative 
perspective in order to provide insights into this American transformation. 
The comparison to the cases of France, Germany, and the U.K. highlights the 
extent of American exceptionalism on the issue of parole. Indeed, all three 
countries maintain a strong commitment to parole and early release, albeit 
with certain reservations and conditions. And in stark contrast to the U.S., 
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the process remains depoliticized, and thereby protected from the dangers of 
penal populism and political fearmongering.

France

France has a long-​standing tradition of parole that dates back to 1885 and 
continues—​in modified and even expanded form—​today. Originally it 
served as a “disciplinary measure” that was intended to induce inmates to 
maintain discipline while in prison and to avoid recidivism by not violating 
the terms of their release.53 In the 1970s the system evolved to allow for parole 
for inmates who “presented serious evidence of social readaptation,” which 
meant primarily having reasonable job prospects.54

Today, France provides three distinct methods for potential early release 
from prison. The first is a conditional release (liberté conditionnelle), 
whereby inmates can serve the rest of the term of their sentence in free-
dom outside of prison, but under clearly circumscribed conditions, such as 
electronic surveillance (usually ankle bracelets), restricted movement and 
curfews, substance abuse treatment, and requirements for regular meetings 
with a judge or reinsertion officer.55 Conditional release can be granted by 
judges who evaluate the inmate as being safe to return to society, and the 
restrictions imposed allow for a more gradual and controlled reintegration 
process.56 Similar to American parole or probation, one slip-​up by the con-
ditionally released person can lead to a return to prison for the remainder of 
the sentence.

The second—​and much more desirable from an inmate’s perspective—​
type of release involves a sentence reduction (réduction de peine) based on 
both good prison behavior and reintegration potential.57 After having served 
at least 50 percent of their sentence, French prisoners have the right to request 
a hearing with a judge (or panel of judges) and prison officials, with an attor-
ney provided to them, wherein they can make their case for having served 
their debt (both to the victim and to society) and being ready to return to life 
on the outside as a productive citizen. Inmates can request as many hearings 
as they wish, as frequently as they desire—​though obviously an abuse of this 
process may not be wise for the inmate since it will likely irritate the forces 
that hold the keys to their freedom. The hearings take place within the prison, 
through a formal and dignified procedure, and such reductions are frequently 
granted.58 This opportunity to leave prison early serves as an important moti-
vational factor for good prison behavior and taking advantage of educational 
and programming opportunities within the prison.59
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The third means for early release has to do with compassion for illness 
or old age. The objective is to allow prisoners the opportunity for a digni-
fied death with loved ones. Even formerly violent criminals will be afforded 
such an opportunity when the end is (with certainty) very near. And many 
prisoners will be granted requests for compassionate release when they are 
in poor health and struggling, and apparently do not represent a danger to 
others. Unlike in the U.S., where such compassionate release (rare as it is)60 
can sometimes be granted on rather cynical economic grounds, namely that 
the prison or state does not want to pay for the costly medical treatment that 
may be required to keep the prisoner alive, the universal health care system 
in France means that all people will receive the same treatment, whether in 
prison or on the outside.

Importantly, within the French context, the parole and early release pro-
cesses are entirely judicial matters that have very little political traction.61 
Although politicians sometimes complain about decisions made by judges—​
and former French president Nicolas Sarkozy once publicly denounced 
judges for their excessive leniency, which sent a chill down their spines62—​
the fact that judges in France are appointed through a meritorious academic 
procedure rather than elected or retained through political campaigns and 
elections has insulated them from such pressures. And while they are cer-
tainly worried about making a mistake by freeing someone who may go on 
to commit another violent crime, the consequences are not directly imposed 
on them or their careers, which means they do not remain paralyzed by fear. 
They can therefore exercise their best judgment and attempt to balance mul-
tiple factors when making such weighty decisions.

Overall, the French parole process and debate are radically different from 
those in the U.S. It is exceedingly rare for prisoners to have to spend the rest 
of their natural lives behind bars. The expectation is that all but the most 
violent and rebellious inmates will be released at some point before the end of 
their sentence, perhaps even as early as the halfway point. This reality thereby 
reflects a constructive motivation process whereby prisoners can remain 
hopeful about having the opportunity to return to their families and society.

Germany

German practices and principles are similar to those applied in France. 
Procedures for conditional release are fairly routinized, with different criteria 
based on the inmate’s age, status, and the length of sentence. Most adult pris-
oners will be conditionally released after serving two-​thirds of their sentence, 
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and first-​time offenders with a positive reintegration likelihood can be 
released after serving as little as half.63 Juveniles typically serve between one-​
third and five-​eighths of their sentence, and the conditions of their release are 
often less restrictive. Prisoners who were given a life sentence can be released 
after a minimum of 15 years, though the process and decision are discretion-
ary. Although the decision to release any individual inmate is made only when 
the person is deemed likely to successfully reintegrate into society, “the exclu-
sion of all risk is not required—​a ‘justifiable’ degree of risk is accepted.”64

An important distinction is that “Early release in Germany is always con-
ditional,” meaning that the remaining sentence can be reinstated if the per-
son commits another crime or does not comply with the requirements of the 
release.65 Beyond this conditional release program, German prisoners have 
few opportunities to leave prison early, as there are very limited “good-​time” 
provisions in the German system.66

The status of life sentences occupies a paradoxical position in German law. 
On the one hand, the Federal Constitutional Court does allow for the possi-
bility of a life sentence; but on the other hand, such a sentence is only deemed 
constitutional if “the prisoner was given a realistic and legally-​based oppor-
tunity to be released.”67 In practice, this has resulted in the suspension of the 
time remaining on a life sentence if the prisoner has already served 15 years 
and if “the gravity of the offender’s guilty does not necessitate that he contin-
ues to serve his sentence.” The latter clause is interpreted as whether there is a 
“good prognosis” for a successful release and reintegration.68

As in France, decisions on early release are made by judges, and then pro-
bation services handle the necessary supervision process afterward. Any vio-
lation of the terms of a conditional release can lead to its revocation, thus 
requiring the finishing of the original sentence within prison, which occurs in 
roughly 30 percent of the cases of conditional release in Germany.69

Overall, parole in Germany is routine and commonly applied. Inmates 
rarely have to finish their full sentences—​especially those with a life 
sentence—​but their return to society is conditional on avoiding further vio-
lations and infractions. The emphasis remains on creating positive incentives 
for successful reintegration and avoiding recidivism, thus enhancing safety 
both within prisons and in society at large.

The United Kingdom

Although in other respects, the U.K.’s traditions and practices lie in between 
the Continent and the U.S., on the issue of parole, the U.K.  appears to be 
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more European than American. Indeed, early release policies in the U.K. are 
generally quite regular and often automatic, thus maintaining the strong 
incentive among prisoners for a productive return to society.

The U.K.  has a long history of granting prisoners automatic early 
releases, a practice that was codified in 1948 as requiring two-​thirds of 
the sentence to be served, before leading to an automatic release without 
conditions or follow-​up requirements.70 The 1967 Criminal Justice Act, 
which came about during the height of rehabilitation, instituted a Parole 
Board that reviewed applications by prisoners who had completed between 
one-​third and two-​thirds of their sentence.71 This practice was then made 
slightly more restrictive in the 1991 Criminal Justice Act, which required 
that “any person serving a sentence of four years or more would serve half 
of their period in custody—​whereas previously it had been a third—​and 
would then become eligible to apply for early release.”72 The 1991 reform 
instituted a “two fold approach of automatic and discretionary conditional 
release,” which added a form of discretionary parole supervision (with a 
probation officer) that followed the automatic release.73 This form of condi-
tional release was solidified further by the 2003 Criminal Justice Act, which 
distinguished between its application for determinate sentences (which 
allowed automatic early release at the halfway point) and indeterminate 
sentences (where a court would set the minimum time before the prisoner 
would be eligible for parole). Although these early release policies are firmly 
established and lasting, it is worth noting the emergence of recent debates 
about whether to eliminate the automatic halfway point release for peo-
ple convicted of “the most serious child sex offences and terrorism-​related 
offences.”74

Throughout these various changes in parole and release policies, the 
U.K. has maintained a steadfast belief in the utility of allowing prisoners to be 
released before the end of their sentence.75 This shows the U.K.’s lasting com-
mitment to rehabilitative ideals and practices. And the consistency of this 
parole practice throughout multiple reforms over the decades provides a stark 
contrast to the highly politicized and contentious parole process in the U.S.

Overall, the comparison between the status of parole in the U.S. and the 
practices in our three European countries yields a stark and striking contrast. 
The U.S. stands in complete isolation in terms of having either eliminated or 
drastically reduced the possibility for automatic early release. Most notably, 
the U.S. has essentially eliminated the practice of allowing inmates to review 
discretionary parole based on good behavior, rehabilitation, and presenting a 
low risk of danger to society.
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Conclusion
When Jackie Lee Thompson, then 15, was sentenced to life with the possi-
bility of parole for murder in 1970, a Pennsylvania judge told him, “You will 
always have hope in a thing of this kind. We have found that, in the past, quite 
frequently, if you behave yourself, there is a good chance that you will learn 
a trade and you will be paroled after a few years.” Indeed, at the time, a life 
sentence in Pennsylvania typically meant less than 20 years behind bars. In 
2005, 35 years later, Thompson was by all accounts a model inmate, who had 
received an associate’s degree in business and learned the skills of carpentry, 
bricklaying, electrical work, plumbing, and welding. In support of his parole 
application, the father of the girl he had killed “begged” the parole board to 
release him, and a retired facilities manager from the prison even offered him 
lodging and a plumbing job. Yet the Pennsylvania Board of Pardons denied 
him.76

The same scenario applies to so many other American prisoners today. 
Jerald Sanders, a “small-​time burglar” whose crimes were always non-​violent, 
was sent away for life in Alabama after stealing a bicycle worth $60.77 Santos 
Reyes was convicted of perjury for taking the written driver’s test for his illit-
erate cousin, and was sentenced under California’s “three strikes” law on the 
basis of a juvenile burglary conviction from over two decades earlier and an 
adult armed robbery conviction over 15 years before. After turning down a 
plea agreement for a four-​year sentence because he thought he could disprove 
the perjury, Reyes received a sentence of 26 years to life.78 Charles Lohn was 
paroled in 1988 after serving 20  years for an armed robbery in Michigan. 
Although he remained crime-​free and held a paying job, a family crisis led 
him to neglect reporting to his parole officer for a few months, and he was 
returned to prison, with the recommendation that he receive “another try at 
parole in the not too distant future.” But after Michigan adopted a “life means 
life” policy in the 1990s, Lohn has been denied parole repeatedly, despite now 
being in his sixties.79 These are just a few of the countless human stories of 
people who have been caught in the dual machinery of increased length of 
incarceration and decreased frequency of parole.

In all likelihood, Thompson, Sanders, Reyes, Lohn, and many others like 
them would not go back to a life of crime if they were to be released on parole. 
It is well-​known that most violent crimes are committed by people in their 
youth, and “most prisoners become markedly less violent as they grow older.”80 
Indeed, the recidivism rate among inmates paroled from a life sentence is 
20.6  percent, significantly lower than the 67.5  percent re-​arrest rate of all 
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offenders after their release.81 And within California, “the incidence of com-
mission of serious crimes by recently released lifers has been minuscule, and 
as compared to the larger inmate population, recidivism risk—​at least among 
those deemed suitable for release by both the Board and the Governor—​is 
minimal.”82 In Maryland, over 130 lifers have been released after the state 
Court of Appeals decided in an extraordinary 2012 case, Unger v. Maryland, 
that in the 1970s Maryland juries had been given faulty instructions, and the 
state decided to release many of those convicted rather than hold new trials 
many decades later. Virtually all of the men and women released after Unger 
had previously applied for parole, and some had actually been supported by 
the parole commission—​but all were ultimately denied by the governor. So 
far, with a recidivism rate of 0 percent despite having been supposedly the 
“worst of the worst,” the Unger releases provide “living proof that lifers can be 
welcomed back into the community with great success.”83

Yet the political climate in the U.S.  today does not forgive politicians 
(including prosecutors and judges) who take any chances. Even if the odds 
could be brought down to a fraction of a percent, most elected officials fear 
that one single mistake will cost them their careers. As a result, they con-
sciously make a choice that is personally safe for them, while ensuring that 
countless more prisoners are refused the second chance that they had suppos-
edly been promised once they paid back their “debt to society.”

The economic costs of maintaining a system that has essentially elimi-
nated discretionary parole are indeed staggering. According to one estimate, 
“Imposing a life sentence carries with it a potential cost to taxpayers of $1 mil-
lion.”84 On a larger scale, “By a conservative estimate, it costs $3 billion a year 
to house America’s lifers. And as prisoners age, their medical care can become 
very expensive.”85 Moreover, the human and societal costs of the intergenera-
tional cycle of incarceration are unquantifiable and unfathomable.

Perhaps a movement for reform will emerge from those who were once 
swept up by the punitive turn of the 1970s and 1980s but have since changed 
their minds. Jerry Brown, who in his first stint as California governor in the 
1970s presided over the shift to determinate sentencing that sparked a series of 
further “tough on crime” reforms in California and nationwide, now admits 
that “there was no empirical evidence to justify the change, it was based on 
mood,” and he argues that the laws need “radical surgery.”86

On a similar note, the man who set in motion Pennsylvania’s movement 
against parole, Ernest Preate Jr., is leading the charge to reverse the amend-
ment he once “helped create and supported.” Having been the lone dis-
senter who was outnumbered by the parole board majority in the Reginald 
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McFadden case, Preate, then the state attorney general, pushed for a constitu-
tional amendment—​which ultimately passed in 1997—​that requires a unan-
imous vote of the board, among other tougher measures.87 But after serving a 
year in prison himself for mail fraud, he got a chance to meet older lifers and 
he subsequently changed his position quite radically. Claiming that he “never 
foresaw the politicization of this process and the fear that has crept into the 
process,” Preate now supports a proposal to allow lifers over the age 50, who 
have served over 25 years in prison, to be considered for parole.88

The political climate that has reigned in the past four decades in the 
U.S.  stands in stark contrast to the policies and practices in Europe, where 
parole and early release remain regular, widespread, routine, and well-​
supported. American parole practices are unlikely to change unless they 
become radically depoliticized, or unless political candidates have the courage 
and the skill to make a convincing popular argument that mass incarceration 
has gone too far—​whether because of the financial or human costs. And both 
political leaders and the public will have to engage the question of whether 
prisoners deserve another chance to rejoin society as contributing members, 
or whether the state should continue locking them up and throwing away the 
key for the rest of their lives.
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Societal Reentry

When a person walks out of prison—​whether from having reached the 
end of the sentence, getting granted parole, being exonerated after a wrong-
ful conviction, or any other method of release—​the struggle is far from over. 
Readjusting to society creates enormous challenges, both in terms of the for-
mer inmate’s ability to cope with changing social circumstances and to be 
accepted by that person’s family, community, and larger society as a “returning 
citizen” with rights and opportunities. In theory, the process should be stan-
dard across jurisdictions and countries, since the end of a sentence—​however 
short or long, and whatever the conditions and experience inside—​should 
mean that the convicted person’s “debt to society” has been paid, and a new 
life can begin. In practice, however, there is tremendous variation in the “col-
lateral consequences” of a prior criminal conviction and how these will impact 
the person’s new, post-​prison life.

Previous chapters have already highlighted the consistently vast differ-
ences between the U.S. and our set of European countries in terms of the con-
ditions of prisons, opportunities for rehabilitation, and preparation for life 
on the outside. This chapter shows that these disparities are compounded by 
what is perhaps the most egregious discrepancy of all: the effect of people’s 
status as ex-​prisoners on their life chances once released. In the U.S., former 
prisoners—​along with the millions of people who were convicted of a crime 
but received probation, without even going to prison—​face considerable 
restrictions on their ability to live as productive citizens. In other words, the 
“scarlet letter” of formerly incarcerated people almost never goes away. And 
in this sense the U.S. once again stands alone in comparison to other democ-
racies in the world, where the punishment for crime consists of the temporary 
removal from society, and once that time has been served, former prisoners 
find their citizenship and other rights—​some of which they had even main-
tained while in prison—​fully restored.
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This chapter describes the “collateral consequences” that accompany 
a person convicted of a felony after being released from prison. It starts by 
focusing on the U.S., laying out the severe consequences of a prior criminal 
record on people’s citizenship (their right to vote, run for office, and serve 
on juries), employment, and housing. In doing so, the section highlights the 
ongoing measures to reduce some of the collateral consequences in the U.S., 
which might allow for more of a genuine “second chance” than is currently 
the case. The next section turns to the comparative cases of France, Germany, 
and the U.K., where the support for societal reentry is much more sustained 
(even if not always successful), and the consequences of a prior record much 
less debilitating. The European comparison helps to show just how far the 
U.S. still has to go, while also pointing to other methods that could serve as 
models within the debate about American reform.

Societal Reentry in the United States:  
The Enduring Scarlet Letter

All 50 states and the District of Columbia impose some form of felon exclu-
sion laws. This section explores the harsh restrictions imposed in many states. 
It starts by addressing the restrictions on citizenship—​primarily voting, but 
also running for office and serving on juries—​which have distinctive racial 
overtones and historical implications given the disenfranchisement of numer-
ous African Americans. It then turns to employment restrictions, showing 
that a felony record usually serves to disqualify prospective applicants from 
achieving gainful employment. And finally it considers the obstacles in the 
realm of housing, which forces many people (and their families) into difficult 
situations and even homelessness. In all three areas, a person’s prior criminal 
conviction is deemed to be a “public matter” in the U.S., rather than an “indi-
vidual right of informational privacy,” as in Europe.1 Overall, these factors 
present a bleak picture of societal reentry in the U.S., showing that many peo-
ple’s new lives are almost doomed before they even start, which helps explain 
the high failure and recidivism rates.2

Restrictions on the Rights of Citizenship

As described in Chapter 4, the U.S. is one of the only democratic coun-
tries that does not allow prisoners to vote while they are incarcerated.3 In 
many U.S. states, the deprivation of voting rights continues well beyond 
release from the prison gates, thereby revealing the “dark side of American 

 

 

 



	 Societal Reentry� 133

    133

liberalism,” based on exclusionary politics.4 As stated by the American Civil 
Liberties Union (ACLU) in a well-​researched comparative report entitled 
“Out of Step with the World: An Analysis of Felony Disfranchisement in the 
U.S. and Other Democracies,” “post-​incarceration disfranchisement in the 
United States is simply on a completely different scale.”5 Jamie Fellner and 
Marc Mauer add that “No other democratic country in the world denies as 
many people—​in absolute or proportional terms—​the right to vote because 
of felony convictions.”6 According to the ACLU report, “the disqualification 
[…] pursues no defined purpose, and affects millions.”7 Moreover, granting 
the right to vote would arguably serve a safety as well as civic purpose, as 
studies have indicated that recidivism rates are half as low among “returning 
citizens” who vote.8

As Mauer points out, “American disenfranchisement policies are 
extremely broad and can be traced back to the nation’s founding.”9 In 1974, 
the U.S. Supreme Court declared in Richardson v. Ramirez that the depri-
vation of the right to vote for ex-​offenders does not violate the Fourteenth 
Amendment’s Equal Protection Clause.10 While this long-​standing tradition, 
with the Supreme Court’s constitutional imprimatur, may sound like justifica-
tion for maintaining the policy, Mauer reminds readers that at the American 
founding, women, African Americans, poor people, and illiterates were also 
excluded, and the following centuries saw the gradual and painstaking exten-
sion of suffrage to these groups who had previously been marginalized from 
American democracy. Former felons constitute the last category to remain 
excluded today.11

According to a 2016 report from the Sentencing Project, not counting 
Maine and Vermont (which do not restrict incarcerated people from voting), 
14 states and the District of Columbia restore voting rights immediately after 
a person’s release from prison,12 4 more maintain the restriction for released 
prisoners who are still on parole,13 another 18 also exclude those on felony 
probation (in addition to those on parole) from the voting process—​even if 
they have not been incarcerated,14 and the remaining 12 states maintain all of 
these restrictions plus an additional post-​sentence period as well.15 Among 
these 12, there is variation in terms of the length of the voting prohibition, 
depending sometimes on the type of crime, whether it was a first or repeat 
offense, or by the date of the crime.16 All maintain lifetime bans in some situa-
tions, but many of them allow for a process whereby people with past criminal 
convictions can have their individual rights restored. Overall, the number of 
people disenfranchised by these restrictions has been growing steadily since 
the mid-​1970s, in lockstep with the massive increase in incarceration—​from 
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under 1.2 million in 1976 to over 3.3 million in 1995 to about 4.7 million in 
2004 to almost 5.9 million in 2010, and surpassing 6 million in the 2016 pres-
idential election.17

Among scholars and policy analysts, the reaction to felon disenfran-
chisement has grown increasingly pronounced and critical. Not only did the 
number of people affected skyrocket, but the breadth of types of crimes has 
expanded as well, since “felony” can refer to many different types and levels 
of crime. Considering the vast extent of what might be considered relatively 
“minor” crimes that count as felonies—​for example, in Kentucky this would 
include “trafficking of eight ounces or more of marijuana, theft of property 
lost, mislaid, or delivered by mistake valued $300 or more, stealing a motor 
vehicle registration plate, and tampering or interfering with a horse race”18—​
many opponents to this policy have realized that the civic consequences are 
far disproportionate to the severity of some of the crimes. Even a somewhat 
more sympathetic analysis that views the practice of felon disenfranchise-
ment as “legitimate” in certain cases (for serious crimes and under specific 
circumstances) concludes after careful investigation that “there are very few 
instances in which disenfranchisement is defensible.”19

Many have also attacked the racial implications and consequences of felon 
disenfranchisement, pointing out the historic significance of large numbers 
of African Americans losing the vote—​the very right that took centuries 
of anguish, perseverance, and conflict to acquire—​as a result of criminal 
records.20 Indeed, the racial imbalance in terms of the effects of these felony 
restrictions is particularly striking. Although African Americans comprise 12 
percent of the general population, they constitute 44 percent of the popula-
tion with felony records.21 As a result, while 2.3 percent of the overall popu-
lation is disenfranchised, over 7 percent of the African ​American community 
cannot vote.22 In Florida, Kentucky, and Virginia, over 20 percent of black 
adults are disenfranchised.23

The political effects of felon disenfranchisement are potentially very 
high—​on local, state, and even national levels. According to a 2002 study, 
such voting restrictions likely changed the results of seven different U.S. Senate 
races between 1970 and 1998.24 It is also very likely that if “a fraction” of the 
600,000 disenfranchised people in the state of Florida25 had been allowed to 
vote in the 2000 presidential election, Al Gore “would have carried Florida 
and won the White House.”26And the same may well have applied to Hillary 
Clinton in 2016.

Although the numbers have still been increasing due to the rising incarcer-
ation rates, it should be noted that in recent years the tide has been turning, as 
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a number of states have recently repealed or loosened their restrictions some-
what, thereby allowing approximately 800,000 people to regain their voting 
rights.27 Perhaps legislators have been buoyed by the fact that 80 percent of 
Americans think that former prisoners should be allowed to vote, and over 
60 percent would extend those rights to those on parole or probation.28 More 
such changes may be on the horizon, as there seems to be genuine movement 
against maintaining these strict restrictions on the restoration of full citizen-
ship rights after release from carceral control. This remains a “live” issue in 
Virginia, as Democratic governor Terry McAuliffe issued an executive order 
in April 2016 that unilaterally restored the voting rights to over 200,000 peo-
ple with felony records, but then in July the Virginia Supreme Court sided 
with the Republicans who hold a majority in the state legislature by voiding 
the declaration.29 In response, Governor McAuliffe stated that he will follow 
the court’s ruling against a blanket restoration, but is nonetheless proceeding 
by individually signing restoration orders for each eligible citizen, beginning 
with nearly 13,000 in August 2016.30

On the federal level, Senator Ben Cardin and Representative John 
Conyers have introduced the “Democracy Restoration Act,” which seeks to 
restore federal voting rights to 4.4  million former prisoners and maintain 
those rights for people on probation.31 It remains to be seen whether the bill 
will generate enough support to pass. In the meantime, despite the recent 
loosening of some restrictions, felon disenfranchisement remains a common 
practice in most states.

Most U.S. states also restrict the citizenship rights of former felons in two 
other areas besides voting. Seventeen states and the District of Columbia link 
the right to run for office to the right to vote.32 People who are unable to vote 
may not run for public office—​until both rights are restored simultaneously. 
Five states add an additional waiting period.33 For example, in Georgia former 
prisoners must let 10 years pass after the completion of their sentence before 
they can run for office. Finally, the most draconian exclusion takes place in 
the states of Alabama, Arkansas, Delaware, Indiana, and Pennsylvania, which 
flat out deny convicted felons the opportunity ever to run for office.34

The majority of states also impose restrictions on the “civic duty” to serve 
on a jury—​another area that has a long history of intentional exclusion of 
African Americans. The rationale for this practice is that convicted felons will 
have a “prodefense/​antiprosecution pretrial bias that would jeopardize the 
impartiality of the jury process.”35 A total of 31 states and the federal court 
system bar all people with a felony criminal record from jury service.36 As a 
result, 6 percent of the American adult population, and 30 percent of all black 
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men, are excluded from potential jury pools. Of the states that do not sub-
scribe to lifetime exclusion, seven deny convicted felons the opportunity to sit 
on a jury until they have been unconditionally discharged. Four states require 
convicted felons to wait a period of time—​ranging from 1 to 10 years—​before 
being eligible for jury service.37

Overall, these findings show that American “returning citizens” often do 
not receive the full benefits of citizenship for quite some time, if ever.

Restrictions on Employment

People with a criminal record also face significant challenges acquiring gain-
ful employment.38 Despite the fact that unemployment is highly correlated 
with recidivism,39 most U.S. states have created onerous barriers to employ-
ment for ex-​felons. Under American licensing laws, it is considered a privi-
lege (as opposed to a right) for individuals to engage in certain occupations. 
Regulatory licenses are considered an “exercise of the state’s police powers 
designed to protect the public’s health, safety, and welfare.”40 In 1898, the U.S. 
Supreme Court held in Hawker v. New York that it was not a violation of due 
process to disqualify citizens from certain types of employment on the basis 
of criminal convictions.41

Today, the laws of every U.S. state, as well as multiple federal statutes and 
numerous municipal ordinances, explicitly state that a prior felony convic-
tion is a disqualifying factor in the majority of occupations that require a 
regulatory license.42 A study by James Hunt conducted in the 1970s revealed 
that there were 1,948 separate statutes that treated an arrest or conviction as a 
disqualifying factor with regulated employment.43 In some cases, even a mis-
demeanor will serve as an automatic disqualification. Other policies indicate 
that a conviction is just one negative factor that employers may evaluate in 
addition to other potentially mitigating factors. However, many statutes treat 
a prior conviction as an absolute, permanent, and final restriction on access to 
the type of occupation in question.44 These include law, real estate, medicine, 
nursing, physical therapy, and education, among others.45

Regulatory license statutes screen for both “competence” and “character,” 
and many licensing agencies treat a felony conviction as ipso facto proof of 
an applicant’s absence of good moral character. Because the terms in these 
statutes are often vaguely defined, licensing agencies have “broad and almost 
untrammeled discretion.”46 Although the U.S. Supreme Court has acknowl-
edged that these statutes are ambiguous, courts have generally “not sustained 
challenges that such statutes are unconstitutionally vague.”47
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People with a criminal record are also excluded from certain forms of pub-
lic employment with state and federal agencies. A 1994 study by Bill Hebenton 
and Terry Thomas indicated that federal and state law barred ex-​offenders 
from employment in approximately 350 occupations, which employ some 
10 million persons.48 And six states—​Alabama, Delaware, Iowa, Mississippi, 
Rhode Island, and South Carolina—​impose a permanent ban on all forms 
of public employment, which thus rules out the largest potential employer.49

Job applicants with a criminal record also face challenges in the private 
employment market. A mid-​1990s survey of employers in five major cities 
conducted by Harry Holzer found that two-​thirds “would not knowingly 
hire an ex-​offender, and at least one-​third checked the criminal histories of 
their most recently hired employees.”50 And now that most criminal records 
are easily available online, involving little effort, time, and cost for the 
employer, the incentive to conduct these criminal background checks is even 
greater. In fact, as reported by Rebecca Vallas and Sharon Dietrich, 87 percent 
of employers now conduct criminal background checks on their applicants 
(as do approximately 80 percent of landlords and 66 percent of colleges).51 
There is also an important financial incentive for employers to avoid hiring 
people with criminal records, as doing so can be treated as a tort of negligent 
hiring.52 For example, in Tallahassee Furniture Co. v. Harrison, an employer 
did not appraise himself of his employee’s prior criminal history, and he was 
held liable to an injured plaintiff for compensatory damages of $1,900,000 
and punitive damages of $600,000.53

Ultimately the issue boils down to the stigma of a criminal record, which 
makes employers both uncomfortable and fearful. The extent of this stigma 
was captured by an ingenious experimental study in Milwaukee conducted by 
Devah Pager (and later extended to New York in collaboration with Bruce 
Western and Bart Bonikowski54) that created matched pairs of putative job 
seekers who were assigned different characteristics, including both race and 
criminal record. Pager found that applicants with a criminal record are less 
than half as likely to be considered by employers, which “suggests that a crimi-
nal record indeed presents a major barrier to employment.” As she points out, 
“With over 2 million people currently behind bars and over 12 million people 
with prior felony convictions, the consequences for labor market inequali-
ties are potentially profound.”55 These effects are further compounded by 
the interaction with race, as blacks with no criminal record were considered 
less desirable by employers than whites with felony convictions.56 And blacks 
with criminal records were considered by far the least desirable of all appli-
cants. These studies demonstrate clearly the damaging impact of the carceral 
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state on the potential employment prospects of people stigmatized by a crim-
inal record, long after their “debt to society” has been paid. This reality has 
substantial ripple effects on families and communities, who also suffer from 
the inability of former felons to acquire gainful employment.57

As with voting rights, there has been some pushback in recent years to 
the discrimination against employees with criminal convictions, in the 
form of “ban the box” campaigns that seek to remove the standard ques-
tion on employment application forms that ask about a prospective appli-
cant’s criminal record. Twenty-​four states and Washington, DC, have now 
“banned the box” from public employment applications, and nine of them 
have also removed the criminal background question from applications for 
private employers.58 Over 100 cities and counties have removed some of 
these barriers as well. And on the federal level, the U.S. Equal Employment 
Opportunity Commission (EEOC) has endorsed the removal of this ques-
tion as well.59 Despite this progress, those who seek to encourage genuine 
employment opportunities for the formerly incarcerated face an uphill bat-
tle. It is important to realize that “ban the box” only removes the first level 
of potential discrimination—​albeit a very important one, where employers 
sometimes impose automatic blanket policies that exclude applicants without 
even looking at their qualifications or interviewing them—​since employers 
can still make easy use of background checks to remove potential applicants 
from consideration at a later stage in the hiring process. And early research on 
existing “ban the box” policies in New York City and New Jersey suggests the 
unintended consequence that employers are now discriminating against even 
more African Americans, by excluding them regardless of whether they have 
a criminal history (which employers no longer know from reading the initial 
job application).60 Overall, it is clear that the stigma and lack of opportunity 
of a criminal record remain very powerful and detrimental for ex-​felons seek-
ing productive employment.61

Restrictions on Housing

The third major restriction that former felons in the U.S.  face after their 
release from prison (or if their conviction leads to a sentence of probation 
without prison time) involves housing. While there are no data available 
on the number of people excluded from housing on account of a crimi-
nal record, under current federal policy, every individual convicted of a 
felony is automatically ineligible for public housing for a minimum of five 
years.62 Moreover, people convicted of misdemeanors, or arrested but never 
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convicted of an offense, can be and often are excluded from public housing 
or federally assisted (“Section 8”) housing as well.63

This exclusion—​sometimes referred to as the “one strike” policy—​was 
developed in the 1990s in response to the War on Drugs and was connected 
to President Bill Clinton’s effort to “end welfare as we know it.” In his 1996 
State of the Union speech, Clinton firmly stated, “The rule in public hous-
ing should be one strike and you’re out,”64 and Congress later incorporated 
this policy into federal housing law. As a result, federal law requires that 
Public Housing Authorities (PHAs) deny housing to individuals with cer-
tain types of criminal records, and it grants a great deal of discretion to offi-
cials to further exclude other classes of former criminals.65 Clinton’s 1996 
welfare law also imposed a lifetime ban—​which some states have modified 
or eliminated, though most still abide by it—​from welfare assistance (the 
Temporary Assistance for Needy Families, or TANF) and food stamps (the 
Supplemental Nutrition Assistance Program, or SNAP) for people con-
victed of a felony drug offense, thus pushing many poor people deeper into 
poverty.66

U.S. federal law bans three categories of former felons from admission to 
public housing: people convicted of methamphetamine production on the 
premises of federally funded housing, those required to register as sex offend-
ers, and individuals currently using illegal substances, regardless of whether 
they have been convicted of a drug-​related offense.67 PHAs are also given the 
discretion to deny admission to an additional three categories of applicants: 
those evicted from public housing because of drug-​related criminal activity 
(this applies for three years after the earlier eviction), those who have engaged 
in a pattern of disruptive alcohol consumption or illegal drug use (regardless 
of how long ago this behavior occurred), and a “catch-​all” category, which 
includes any person who has been part of drug-​related criminal activity, any 
type of violent criminal activity, or any other criminal activity deemed a safety 
risk by the PHA. According to Human Rights Watch, “These discretionary 
categories are used to exclude a wide swath of people with criminal records 
without any reasonable basis to believe they may actually pose a risk.”68 
Most PHAs automatically deny public housing to applicants with a criminal 
record, without considering rehabilitation or mitigating factors. Successful 
appeals usually require a lawyer, but unsurprisingly most applicants cannot 
afford representation.69

What do these policies mean in practice? Since the vast majority of 
returning citizens are poor and therefore do not own property to which 
they can simply return, and since most do not have any income base that 
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would allow them to rent on the private market (and even if they did, they 
might well be excluded by landlords who ask about their criminal record or 
conduct a background check), they have few options. One possibility is to 
stay with family members or friends, but if these people are themselves in 
public housing, they risk losing that right by allowing a returning citizen 
someone with a criminal record to stay in their home. As a result, many 
returning citizens face either precarious and/​or illegal situations or have no 
choice but homelessness.70 Another option is to stay in homeless shelters, 
but former prisoners are not always welcome there, and space is often not 
available. In short, while being released from prison may liberate a person 
from the confines of a cell and the associated struggles of prison life, finding 
a safe, warm, and welcoming place to sleep in society is not easy.

Putting these three categories together, we see that a criminal record in the 
U.S. leaves people in a position where they often lose the right to vote, face 
an uphill battle trying to find gainful employment, and are typically excluded 
from many types of housing. Moreover, for those who have been condition-
ally released on parole, the requirements of parole can be onerous and at times 
nonsensical, which explains why a majority of parole revocations result from 
technical violations, rather than new crimes.71

An additional dimension to the ongoing struggles of people with past 
criminal convictions involves the tremendous amount of revenue that courts 
and municipalities generate by charging fees and fines to those people—​most 
of whom are already among society’s most poor and disadvantaged—​who 
encounter the criminal justice system.72 Many states continue to require 
fathers’ child support obligations while they are in prison, which virtually 
guarantees their failure to pay.73 In some cases, the non-​payment of debts can 
constitute violations of parole and probation, thus sending people back to 
prison.74 And unpaid debt can lead to people having their driver’s licenses 
suspended or revoked—​which of course further hampers their chances of 
gainful employment, while also increasing the likelihood of a new criminal 
conviction if they choose to drive anyway.75 Overall, this system of fees and 
fines has now become part of the “deeply institutionalized debt collection 
regime” of American law enforcement, and “a new punishment regime is 
becoming quietly embedded in the organizational structures and normative 
tenets of the American state.”76

In the aftermath of the August 2014 shooting death of Michael Brown 
in Ferguson, Missouri, the U.S. Department of Justice’s investigation of 
the Ferguson police department yielded numerous findings. In addition to  
the pattern of widespread and systematic racial bias, the report highlighted 
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the everyday practices of collecting fines and fees from the city’s least-​
privileged residents, writing that “Ferguson has allowed its focus on revenue 
generation to fundamentally compromise the role of Ferguson’s municipal 
court. The municipal court does not act as a neutral arbiter of the law or 
a check on unlawful police conduct. Instead, the court primarily uses its 
judicial authority as the means to compel the payment of fines and fees 
that advance the City’s financial interests.”77 The report presented numer-
ous detailed examples of practices that it concluded were both racially dis-
criminatory and unconstitutional. And subsequent research and analysis by 
the New York Times indicate that the practices in Ferguson are by no means 
exceptional—​in fact they are quite typical for other municipalities across 
Missouri and America.78 In fact, Mary Katzenstein and Maureen Waller refer 
to this widespread practice as a “new form of taxation” that “constitutes the 
very inversion of welfare for the poor.”79

In short, in a country that supposedly believes in “second chances”—​and 
in his 2004 State of the Union address, President George W.  Bush stated, 
“America is the land of the second chance, and when the gates of the prison 
open, the path ahead should lead to a better life”80—​it is extraordinarily dif-
ficult to start on a new path as a productive citizen. It is perhaps therefore 
not surprising that so many people fail—​facing only obstacles, and provided 
no resources, support, or even opportunity—​returning to a life of crime as a 
means of subsistence and survival.

Societal Reentry in Comparative Perspective: 
A Fresh Start

As with most of the issues covered in previous chapters, a comparative per-
spective helps to show just how anomalous, egregious, and harshly punitive 
the American model of societal reentry has become. Not only do the European 
countries not seek to add extra punishment to former prisoners beyond the 
term of their sentence, but many actually help them to reintegrate into society 
as productive and contributing citizens. And the existence of strong welfare 
states that support the poor allows former prisoners to be absorbed into their 
social safety nets for employment and housing, rather than being rejected 
by them.

The following subsections provide overviews of the societal reentry pro-
cesses in France, Germany, and the U.K. Once again, the latter case lies some-
where in between its continental and Anglo-​American allies, but British 
practices are arguably much more European than they are American.
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France

As explained in Chapter 5, the French model emphasizes rehabilitation as the 
primary purpose of prison. Even as prisoners approach the end of their sen-
tence, they receive assistance with searching for employment and can receive 
regular furloughs as they begin working before their official release. It is there-
fore not surprising that the French system provides considerable support for 
most former prisoners after their release.

In terms of voting, since almost all prisoners in France are allowed to vote 
while they are incarcerated, this right obviously continues unabated once 
they return home. There are only very exceptional cases where prisoners are 
stripped of their voting rights, and in such cases the ban can last up to 10 years 
after the end of the sentence.81 These few exceptions aside, the notion of 
“felon disenfranchisement” is anathema and nonsensical in the French con-
text. Moreover, people who have previously been sentenced have the right to 
run for office after their release. However, people convicted of serious crimes 
are unable to serve on juries—​though it should be noted that jury trials are 
relatively rare in France—​unless their records have been cleared.82

In terms of employment, French law does not impose nearly the same 
level of restrictions on job applicants with criminal records. Moreover, France 
“strongly limits access to criminal records,” since “such access could be seri-
ously detrimental to employment and consequently to distance/​resocializa-
tion.”83 In other words, in most circumstances, the French system goes a step 
beyond even “ban the box,” in that it actually prevents most employers from 
having access to the criminal records of job applicants—​not just at the initial 
application, but throughout the process. That said, there are key exceptions, 
and the procedure is somewhat complicated.

French law provides for three different criminal “bulletins”: Bulletin 1 pro-
vides full and complete information about all convictions, sentences, and pro-
ceedings; Bulletin 2 contains all convictions except for suspended sentences, 
juvenile records, or the equivalent of misdemeanors; and Bulletin 3 includes 
only prison sentences of more than two years as well as any sentences that a 
judge thought should prohibit specific professional activities, but it does not 
state the exact nature of the crime.84 Given these three very different types of 
files, the key question is who gets to access which bulletin, and under what 
circumstances. Bulletin 1 is only available to judges and courts, so it does not 
come into play in the employment application process. Bulletin 2 can be con-
sulted with regard to applicants for public service positions, and the state can 
access the file directly. Bulletin 3 can only be released directly to the applicant, 
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but potential employers may ask for a copy. In practice, this occurs rarely, only 
when the job involves “a high degree of trust (bank, private security compa-
nies, positions involving regular contact with children, etc.) or for positons 
where specific legal rules actually exclude people with a criminal record (solic-
itor, banks, firms).”85 Job applicants are under no obligation to reveal their 
criminal records unless asked, and probation officers actually recommend that 
they avoid the issue, and they even help former prisoners write “ ‘ameliorated’ 
versions of their curriculum vitae, in order to try and explain why a person has 
not worked for several months or years.”86 This practice has actually received 
the imprimatur of France’s highest court, the Cour de Cassation, which “ruled 
in 1990 that an employee had a right not to divulge his criminal past and that 
his being made redundant [i.e., fired] based on his lying was null and void.”87

In addition to these wide-​ranging safeguards on the privacy of people’s 
criminal records, former prisoners in France have the right to a variety of 
processes whereby their records can be expunged, either based on “desis-
tance” (to expunge specific parts of the file that may hurt a person’s job 
chances) or “judicial rehabilitation” (to delete the entire criminal record, as 
if it had never existed). Within each category, there exist a variety of proce-
dures and options, but the guiding principle is to create an incentive struc-
ture to leave the criminal world behind, and to reward those who have done 
so successfully.88

The one exception to this supportive approach to former prisoners 
involves sex offenders. Yet even here, the procedures differ tremendously from 
the American practice of demonization and mass hysteria. As of recently, 
sex offenders must register on the National Record for Sexual and Violent 
Offenders, report regularly to the police, and notify the police and courts of 
any changes of address. But these records, and the sex offender status, can only 
be accessed by the courts and the police, which means that they cannot serve 
to limit employment possibilities (unless the job involves sensitive work, or 
the care of children, of course), and employers do not get access to them. In 
other words, in comparison to the U.S., even sex offenders receive much more 
privacy and support in the employment process than Americans who were 
convicted of minor property or drug crimes.89

As a result of these extensive privacy protections, former prisoners in 
France do not face nearly the same level of hostility and discrimination on 
the job market. This is not to suggest that finding and acquiring a produc-
tive and satisfying job is easy—​particularly in an economy that has long been 
plagued by high structural unemployment levels hovering around 10 percent 
for decades. And of course many former prisoners have low education levels 
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and job skills that do not make them highly competitive applicants for high-​
status jobs. But the point remains that the state does not add on any addi-
tional procedural legal hurdles that expressly prohibit returning citizens from 
becoming gainfully employed, and parole and probation officials actually try 
to help them reach their potential, since unemployment is so strongly linked 
to recidivism.

Finally, with regards to housing, the French state does not discriminate 
against former prisoners in any respect. They are eligible for public housing 
and state-​funded housing benefits and subsidies just like anybody else, based 
on their income status. And they can move in with relatives who live in public 
or private housing. Once again, the goal is to help these returning citizens 
acquire stability and safety in their lives, and the notion of denying them the 
right to public housing would be considered counterproductive and down-
right harmful.

Germany

The German model of societal reentry is very similar to the French version, 
but perhaps even more supportive to individual inmates given the lack of over-
crowding in German prisons. As explained in Chapter 5, the primary purpose 
of prison in Germany is to prepare inmates for “resocialization” and reinte-
gration. While confined, prisoners have many opportunities for educational 
and professional development, which are meant to improve their chances of 
leading productive lives after their release.

Unlike the U.S., Germany does not limit the rights of former prisoners 
after their release. This was not always the case, as “Germany, like the United 
States, allowed for restrictions on a vast array of an offender’s civil rights until 
the late 1960s.”90 But a reform of the Criminal Code in 1969 resulted in the 
elimination of collateral consequences.91 As a result, very few German prison-
ers lose their right to vote while they are incarcerated, and of course this right 
continues after their release from prison.

Ex-​prisoners in Germany also benefit from strong privacy and legal pro-
tections. There are two types of criminal files in Germany, the first being 
the full criminal “register,” the second a more abbreviated “certificate of con-
duct.” The full register contains detailed and comprehensive information 
about a person’s criminal history, but it is only accessible to courts, prose-
cutors, investigative units of the police and tax authorities, or state agencies 
that supervise highly sensitive areas such as radiation protection and flight 
safety.92 Public and private employers have no access to a job applicant’s 
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criminal register, which thus prevents discrimination against people with 
prior criminal convictions. The certificate of conduct is a document that 
is released directly to the individual. It contains limited information, with 
no mention of minor crimes that were assessed small day fines or a prison 
sentence shorter than three months—​and this applies to 77 percent of all 
sentences, so the vast majority of infractions do not appear on the certif-
icate of conduct.93 For those crimes that do appear on the document, the 
ex-​offender is entitled to have entries removed after a certain period of time 
without reoffending (and also to have them removed from the full register 
after a longer period).94

In the German context, the protections for job applicants are so 
strong that “a person applying for a job is legally entitled to say ‘no’ when 
a future employer asks him whether he has a criminal record.”95 But an 
employer may ask for the certificate of conduct as proof, and in that case 
it can serve as an impediment to the applicant receiving the job. That said, 
such requests are not common practice, with the exception of employers 
in the area of childcare and youth organizations, which are particularly 
concerned with preventing sex offenders from becoming employed there. 
This process, along with a generally harsher approach to sex offenders, was 
facilitated in a 1998 reform, and then again in a 2009 reform that devel-
oped an “extended certificate of conduct” specifically geared to listing all 
sex-​related offenses.96

Finally, in terms of housing, like France, Germany imposes no restrictions 
on former prisoners, allowing them to live as they choose, and with the same 
opportunities to benefit from welfare state benefits—​whether concerning 
unemployment compensation or housing support—​as other citizens. On bal-
ance, the German system clearly follows through on its stated aim of rehabil-
itation and reintegration after the prison sentence.

The United Kingdom

As with other issues, collateral consequences in the United Kingdom (England 
and Wales) lie somewhat in between the continental European countries and 
the U.S. On paper, they share numerous features with the U.S., even if in prac-
tice former prisoners in the U.K. face fewer restrictions and can benefit from 
the much more generous British welfare state.

Although the roots of prisoner disenfranchisement in American law 
stem from prior British traditions, these practices have evolved in the U.K. 
Unlike in numerous U.S. states, the moment British prisoners are released, 
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these returning citizens immediately regain the right to vote.97 For now, 
however, the U.K. remains one of the only European countries that does 
not allow prisoners to vote while they are incarcerated. This position has 
represented a long-standing defiance of an EU-​level ruling on prisoner vot-
ing, a stance that will probably not change given the “Brexit” path chosen 
in 2016.98

The British collateral consequences for employment are more severe 
than in other European countries. As in the U.S., English law allows for 
many professional and trade associations to make their own determinations 
about excluding individuals with criminal records from the licensing pro-
cess, and therefore precluding them from even applying for certain jobs.99 
Yet Michael Pinard argues that the “vast majority of employment-​related 
barriers for formerly incarcerated individuals in England are tied to the 
availability of resources, the lack of employment-​related qualifications 
among these individuals, or to the informal stigma that these individuals 
confront when seeking employment.”100 Although the challenges involved 
with seeking and obtaining employment are great, the U.K. does have “var-
ious reentry-​related service providers” who “focus specifically on trying to 
secure employment for these individuals.” And former prisoners are eligi-
ble upon release for a Job Seekers Allowance and Crisis Loans.101 In other 
words, while it is still an uphill battle, and many restrictions make it dif-
ficult, the state does attempt to support former prisoners in their profes-
sional endeavors.

In terms of privacy protection, British former prisoners do not receive 
nearly the same level of safeguards as in France or Germany. First off, crim-
inal court decisions remain in the public domain, and can thereby be easily 
accessed by anybody.102 Potential employers in “a huge variety of jobs and 
appointments” can also access criminal records.103 Former prisoners do have 
certain rights stemming from the Rehabilitation of Offenders Act of 1974, 
which rewards those who have not reoffended, while penalizing the “unau-
thorized disclosure of their previous convictions.”104 Yet there are a large and 
growing number of exceptions to this law, as the balance has gradually shifted 
since the 1970s from “the rights of the offender” to “the protection of the 
public.”105 As a result, the reality is that most former prisoners wind up being 
“forced to disclose their convictions before they can obtain a job.”106 And in 
the U.K. there is no process by which former offenders can wipe their record 
clean and become “judicially rehabilitated.”107

As with the other countries, the terms are harsher with sex offenders. 
According to the 1997 Sex Offenders Act, former prisoners get listed on a Sex  
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Offenders Register, and they have to notify the police of their current address 
(and those who had been sentenced to over 30 months in prison must con-
tinue this notification process for the rest of their lives).108

The housing prospects of former prisoners in the U.K. can be negatively 
affected as a collateral consequence of prior convictions. The British gov-
ernment provides a housing benefit to poor people who need extra finan-
cial assistance for their lodging. But anyone who is sentenced to a prison 
term of more than 13 weeks will lose that benefit while in prison.109 As a 
result, many incarcerated people lose their prior housing and have diffi-
culty obtaining lodging after their release. Nonetheless, the state does not 
add any additional obstacles, and former inmates are not prohibited from 
any form of public or private housing options. The same applies for general 
welfare benefits, where the only excluded group of ex-​offenders are those 
who were convicted of welfare fraud, and this is only for a four-​week period 
after the conviction—​which is very different from the U.S., where people 
are disqualified for drug and other offenses, and often for very long periods 
of time.110

Overall, it is fair to say that even though the collateral consequences in the 
U.K. are significantly more restrictive than in France or Germany, “England 
has richer and more sustained traditions of providing reentry services than 
the United States.”111 Although the U.K. does still impose some consequences 
in terms of employment and housing, these are much less severe and long-​
lasting than in the U.S.

Conclusion
This examination of the process of societal reentry following a person’s release 
after a period of incarceration brings us to the end of the “life cycle” of the 
punishment of crime. This chapter has shown that in comparative perspec-
tive, the American system imposes more severe punishment not only in terms 
of lengthy sentences and brutal prison conditions, but also by inflicting addi-
tional, lasting (and in some cases permanent) obstacles to rebuilding a new 
life. This reality makes it hard to take seriously any rhetoric about the U.S. 
being a land of “second chances” after paying one’s “debt to society,” particu-
larly when we see that other countries genuinely stop the punishment at the 
exit gates to the prison.

Indeed, the comparative references shown in this chapter—​as in the 
others—​shows that the U.S. has a long way to go in order to catch up with 
more humane policies. Moreover, the strategies for societal reentry applied 
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in France, Germany, and the U.K. provide clear and practical models for a 
better way to organize the American criminal justice and prison systems. In 
other words, it is not a pipe dream to imagine a better and more equita-
ble way to support people who are reforming their lives and trying to get a 
fresh start.
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8

Explaining American Punitiveness
Race, Religion, Politics, and Business

Chapters  2–​7 of this book have described in great detail the 
numerous ways in which the American criminal justice and prison sys-
tems are unusually cruel—​both in absolute terms and in comparison to 
a similar set of European countries. The chapters have shown that in the 
United States, defendants’ fates are typically determined by a system in 
which coercive plea bargaining substitutes for a fair trial, prison sentences 
are considerably longer, conditions within prisons are much more violent 
and unhealthy, rehabilitation has essentially disappeared as a goal or func-
tion of prison, the chances for discretionary parole have dwindled, and the 
obstacles to reintegration into society after release from prison are tremen-
dous. In comparative perspective, the U.S.  stands alone, “off the charts” 
on each and every one of these elements of the “life cycle” of crime and 
punishment. What explains this latest version of the (in)famous American 
exceptionalism?

This chapter moves from description to explanation as it seeks to account 
for the harsh reality of American punitiveness—​and in particular the drastic 
change that occurred starting in the 1970s when mass incarceration began its 
steep climb. It develops an argument based on both the existence and trans-
formation of four main causal factors that have a distinctively American form 
within the context of criminal justice and prisons: race, religion, politics, and 
business.

The concept of change is particularly important, since the crucial ques-
tion in comparative terms is how and why the U.S. departed the realm of 
advanced industrialized countries starting in the 1970s, when incarceration 
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rates—​and other aspects of punitiveness discussed in previous chapters—​
began to shoot up. In this sense, my argument departs from that of James 
Whitman, whose book Harsh Justice constitutes the most important 
account of the long-​standing criminal justice differences between the 
U.S. and Europe.1 By focusing on historical class patterns and social mores 
surrounding them, Whitman makes a cultural argument about “traditions 
of social hierarchy” in different societies. He starts by showing that French 
and German cultures are more tolerant of both social hierarchy and state 
power. He then argues that this historical distinction between high-​status 
and low-​status groups transformed after the eighteenth century into the 
abolition of low-​status treatment for all people, leaving them today with “a 
deep commitment to the proposition that criminal offenders must not be 
degraded—​that they must be accorded respect and dignity.”2 In contrast, 
Whitman shows that American culture has strong norms of “egalitarian 
social status” and “resistance to state power.” And even though these prin-
ciples led Alexis de Tocqueville to marvel at what he viewed as America’s 
“most benign criminal justice system,” over time the lack of an “aristocratic 
element” in the U.S. paradoxically led to a culture of harsh punishment and 
the degradation of prisoners.3

Although Whitman’s argument does point to an important cultural 
dynamic and sheds light on historically ​rooted social distinctions between 
the U.S. and Europe, it is less well-​equipped to account for the dramatic 
changes that occurred in the U.S. starting in the 1970s. Indeed, it is worth 
taking another look again at a figure presented in the Introduction—​and 
reproduced below as Figure 8.1—​which shows American incarceration levels 
alongside those of other advanced democracies. The figure highlights two 
important phenomena: first, looking back historically, incarceration rates in 
the U.S. were only somewhat higher than those in Europe; second, starting 
in the 1970s, the gap increased significantly, such that it became 5–​12 times 
higher in the U.S. than in the European countries. Whitman’s historical 
argument can explain the first phenomenon, but a static cultural approach 
cannot account for the dramatic increase since the 1970s. This does not nec-
essarily contradict or disprove Whitman’s argument—​and in fact, it may 
well be that these cultural features, and the slightly higher starting point that 
already existed in 1971, helped to enable the changes that took place since 
then. But in order to account for the post-​1970s shifts we need to look to 
more proximate factors from that era. And it is precisely this more recent 
change—​which occurred in a very short order of time—​that my argument 
attempts to explain.
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My Argument:  
Race, Religion, Politics, and Business

My explanation for the exceptionally high level of contemporary American 
punitiveness emphasizes four overarching factors: (1) Race, which has been a 
defining characteristic of criminal justice disparities, inequities, and outright 
discrimination throughout American history, extending from slavery to con-
vict leasing to Jim Crow laws to the latest variant that followed the opening 
created by the civil rights movement, namely mass incarceration; (2) Religion, 
in particular the Christian fundamentalist fervor of many Americans—​ordi-
nary citizens and politicians alike—​that often emphasizes a retributive “eye 
for an eye” perspective on punishment, and that emerged as an organized 
and strategic political force in the 1970s; (3) Politics, specifically the politi-
cization of judicial decisions and criminal punishment, whereby American 
politicians—​including virtually all prosecutors and most judges—​compete in 
elections that have become driven both by fundraising and “tough on crime” 
rhetoric; and (4) Business, since one of the driving forces behind the rise of 
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the “prison industrial complex” has been profit-​motivated, including not only 
the private prison industry and prison unions, but also the vast array of busi-
nesses that generate huge profits from mass incarceration, and who structure 
their political lobbying and donations accordingly.

The following subsections address these four factors in turn, highlighting 
not only the existence or persistence of each, but also the way in which they 
have changed over the time period when mass incarceration expanded in the 
U.S. To be clear, I am not suggesting that static demographic factors such as 
race or religion are new or recent phenomena, but rather that their politi-
cal manifestations and consequences have differed and changed over time. In 
other words, race, religion, politics, and business are long-​standing American 
features that have been reinterpreted or refocused in a new context, thereby 
contributing to the expansion of mass incarceration in the U.S.

Race

The topics of race and racial discrimination are intricately woven into the 
national history of crime and punishment in America. As Glenn Loury 
writes, “Race helps to explain why the United States is exceptional among the 
democratic industrial societies in the severity and extent of its punitive pol-
icy.”4 The origins of American racial inequality go back to slavery, of course, 
but in terms of criminal justice, the more pivotal—​but much less known or 
appreciated—​period occurred during the era of “convict leasing” that fol-
lowed emancipation and extended well into the twentieth century. In fact, 
the reality of convict leasing contradicts the simplistic and sanitized version 
of American history that glosses over the century in between the end of slav-
ery and the beginning of the civil rights movement, either overlooking the 
post-​emancipation period or implicitly portraying it as a gradual transition 
from slavery to full freedom and equality.

Pioneering recent research by historians such as David Oshinsky and 
Douglas Blackmon has shown that not only was there little improvement in 
the living conditions of African Americans following emancipation in 1865, 
but in many ways their situation actually worsened—​something that is hard 
to imagine at first.5 Oshinsky demonstrates that the system of convict leasing 
and the development of the Parchman Farm prison in Mississippi resulted 
in conditions that were genuinely “worse than slavery.” And Blackmon tells 
a horrific story of “re-​enslavement” through convict leasing in Alabama that 
amounted to “slavery by another name.” Individually and collectively, these 
two excellent books—​each of which focuses on a particular state, though the 
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same story applies to most of the post–​Civil War South—​show that “eman-
cipation” did not bring about the freedom, happiness, and prosperity that the 
term would suggest. Even more important, they demonstrate that the con-
tinuation (and even worsening) of African American suffering after slavery 
was the result of a conscious, concrete, and organized strategy by Southern 
whites to perpetuate racial domination. And this new social order served sim-
ilar purposes to slavery, but with even less accountability. The identification 
of this strategy raises important and provocative questions about more recent 
tactics to use the penal system as a means for continued racial subjugation 
and control.

Here is how convict leasing worked, according to Oshinsky’s account. 
Following the Civil War, there were almost no state penitentiaries in 
Mississippi—​a state that had a strong and cherished tradition of people taking 
justice into their own hands, via lynchings, duels, and other vigilante means. 
Once Mississippi’s slaves were freed—​and they constituted a majority of the 
state’s population—​there were few existing means or structures of confine-
ment. Mississippi’s whites were petrified by the lawlessness that they thought 
would result from coexistence with impoverished, uneducated, but now-​free 
former slaves. These whites held a deeply ​rooted cultural belief in racial hier-
archy, and their goal was to separate the races. They also had economic moti-
vations, namely the pursuit of cheap (or free) labor that would create profit 
for local entrepreneurs and create economic development statewide. So they 
developed a new system, convict leasing, based on a combination of judicial 
abuse and forced labor.

The system became extraordinarily effective and profitable. Blacks were 
arrested and convicted in massive numbers, usually on charges such as petty 
theft or disorderly conduct.6 In some cases, when the “convict recruiters” 
needed a greater supply of labor, the local sheriff would get paid to round 
up more convicts, on petty or trumped-​up charges, and send them over. The 
result was to perpetuate black captivity, this time legitimated not by slavery 
but by the veneer of a criminal justice system that imposed supposedly fair 
verdicts and sentences after careful consideration by judges and juries. And 
once they entered the penal system, convicts could be made to do any work, 
no matter how hard, long, or dangerous. In fact, it was easy to replace the 
lives lost to exhaustion, disease, or fatal injuries, which thus made convict 
leasing more “efficient” than slavery.7 With convict leasing, the motto was 
simply, “One dies, get another.”8 And death rates approached 50  percent 
in some cases, as the “convicts” toiled in absolutely horrific and dangerous 
conditions.9
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Economically, convict leasing was hugely profitable—​though obviously 
not to the convicts themselves, nor to the “free labor” that suffered lower 
wages as a result. Those involved in the business of convict leasing enjoyed 
a virtually limitless supply of labor, which cost them almost nothing. For 
example, in Mississippi the lessee would pay the state $1.10 per convict per 
month, and then sublease each convict for $9 per month to plantation and 
business owners who would then have the work done at 20 percent of the cost 
of “free labor.”10 This arrangement was obviously very beneficial for the les-
sees and sublessees personally, but it also had wider ramifications for the state 
of Mississippi, and indeed the entire South. It is not an exaggeration to say 
that convict leasing—​just like slavery before it—​played a critical role in the 
economic development of the American South. Whether the work involved 
picking cotton, building railroads, or digging tunnels, most of it was a prod-
uct of convict labor.

Convict leasing in Mississippi was abolished in the early 1890s, but 
its replacement was hardly less brutal. Parchman Farm was the creation of 
Governor James Vardaman, known as the “White Chief ” for his rabid support 
of lynching and his pledge to protect white people from black “barbarians.”11 
Parchman sought to recreate a plantation-​like experience, simultaneously 
disciplining convicts and providing great profits to the state based on “free” 
prison labor. Vardaman created an intricate system of supervision and con-
trol, with a superintendent (playing the role of plantation master), ser-
geants, “trusty shooters” (the most feared and violent convicts), and “Black 
Annie” (the much-​feared leather whip). Parchman Farm continued to sub-
jugate blacks while generating considerable revenue to the state. Remarkably, 
Parchman lasted, virtually unchanged, until the civil rights movement of the 
1960s—​and even then, it took tremendous courage, some violence, and fed-
eral judicial intervention to end it.

In other words, contrary to the conventional version of history that sug-
gests a gradual improvement of conditions for African Americans from the 
end of slavery to the civil rights movement, in reality convict leasing and plan-
tation prisons essentially served similar means and goals to slavery. And both 
institutions coexisted closely with the criminal justice system, which arrested 
and convicted large numbers of African Americans on petty or false charges, 
and sentenced them to long years of brutal labor in filthy conditions, while 
rarely sentencing whites—​and only for much more serious crimes, for much 
shorter sentences, and under much better conditions. In short, the judicial 
system was an integral part of the construction of post-​emancipation equiv-
alents to slavery.
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Although at first glance this account of convict leasing may sound like 
“ancient history,” the connection to contemporary mass incarceration is very 
strong and direct. Even though convict leasing had been discredited and 
abandoned in the South by the time mass incarceration began to expand 
in the 1970s, it represented the crucial link to mass incarceration because it 
established a lasting tradition of using the judiciary and prisons to achieve a 
long-​standing societal goal of racial separation and oppression—​albeit in a 
different form.

As discussed in earlier chapters, the racial disparities in today’s criminal 
justice and prison systems are undeniable and overwhelming. They certainly 
help to explain the continuing high levels of mistrust that most African 
Americans have toward the police and criminal justice institutions.12 And 
many scholars—​most notably David Cole, Marc Mauer, and Loïc Wacquant—​
have analyzed and discussed these racial differences in their work, highlight-
ing the historical parallels and continuity.13 Yet in 2010 the debate reached a 
new level of public prominence after the publication of Michelle Alexander’s 
bestselling and award-​winning book, The New Jim Crow: Mass Incarceration 
in the Age of Colorblindness.14

According to Alexander’s bold argument, not only is racial injustice 
not in the past, but mass incarceration represents the logical and practical 
modern extension of prior forms of racial domination (she calls them “racial 
caste systems”—​referring to slavery, convict leasing, and Jim Crow laws) 
that died out but then readapted and re-​emerged in different forms.15 The 
opening paragraph to Alexander’s book evocatively captures the overarching 
argument:

Jarvious Cotton cannot vote. Like his father, grandfather, great-​
grandfather, and great-​great-​grandfather, he has been denied the right 
to participate in our electoral democracy. Cotton’s family tree tells the 
story of several generations of black men who were born in the United 
States but who were denied the most basic freedom that democracy 
promises—​the freedom to vote for those who will make the rules and 
laws that govern one’s life. Cotton’s great-​great-​grandfather could not 
vote as a slave. His great-​grandfather was beaten to death by the Ku 
Klux Klan for attempting to vote. His grandfather was prevented from 
voting by Klan intimidation.  His father was barred from voting by poll 
taxes and literacy tests. Today, Jarvious Cotton cannot vote because he, 
like many black men in the United States, has been labeled a felon and 
is currently on parole.16
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In other words, Alexander draws a direct causal connection from one system 
of exclusion to the other.17 And she goes on to identify a common pattern 
across each transition, based on explicit and implicit appeals to lower-​class 
whites’ vulnerabilities and racism.

The obvious retort to Alexander’s argument is that while slavery, convict 
leasing, and Jim Crow were essentially state-​sponsored systems that explicitly 
targeted people solely based on their race, today’s mass incarceration results 
from people’s own choices and actions—​namely the commission of crimes in 
a now-​colorblind society. Jarvious Cotton was convicted of murder, after all. 
Yet Alexander’s analysis shows that even though today’s laws have to be for-
mally race neutral, in practice police and prosecutors enjoy tremendous dis-
cretion in terms of who gets stopped, frisked, searched, arrested, prosecuted, 
charged/​plea bargained, and sentenced. And in the context of the “War on 
Drugs,” within a country where approximately the same proportion of people 
within each racial/​ethnic group consumes illegal drugs, this vast discretion in 
policing and prosecution has yielded enormous racial disparities.18 For exam-
ple, African Americans are 3.7 times more likely than whites to be arrested for 
marijuana possession, even though they consume it only at 1.3 times the rate 
of whites.19

Although The New Jim Crow has clearly struck a chord and galvanized a 
new and growing movement against mass incarceration, friendly critics such as 
Marie Gottschalk and James Forman have also claimed that the analogy is over-
stated—​particularly in terms of its focus on drug crimes and race. Gottschalk 
points out that about half of all incarcerated people were convicted of violent 
crimes, and she adds that “even if we could release all drug offenders today, 
without other major changes in U.S. laws and penal practices, the United 
States would continue to be the world’s warden.”20 She adds that despite the 
staggering racial disparities in the American criminal justice system, the mass 
incarceration crisis is also more than just about race: “Even if you released every 
African American from US prisons and jails today, we’d still have a mass incar-
ceration crisis in this country.”21 Forman also makes these two critiques, while 
adding that the “New Jim Crow” metaphor “presents an incomplete account 
of mass incarceration,”22 downplays black support for punitive measures when 
crime rates were high,23 and ultimately “diminishes our understanding of the 
particular harms associated with the Old Jim Crow.”24 On balance, while the 
aggregate racial disparities and inequities in contemporary mass incarceration 
are indisputable, they seem less likely to result from an intentional racist plan 
(along the lines of slavery, convict leasing, and Jim Crow) than as a byproduct 
of legislation—​motivated by a complexity of forces—​to punish crime.
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Either way, recent events have highlighted even further the importance 
of race in American debates about crime and policing. A discussion that 
was launched after the 2012 killing of Trayvon Martin in Florida reached a 
new level of outrage and protest after the 2014 death of Michael Brown in 
Ferguson, Missouri—​along with a series of other African Americans who 
were killed by police officers around that same time, including Eric Garner, 
Tamir Rice, Akai Gurley, Walter Scott, Freddie Gray, Samuel Dubose, Laquan 
McDonald, Alton Sterling, Philando Castile, and Terrence Crutcher. The 2015 
release of a Department of Justice report on the Ferguson Police Department 
revealed a shocking pattern of constitutional violations by the police, describ-
ing “a city that used its police and courts as moneymaking ventures, a place 
where officers stopped and handcuffed people without probable cause, hurled 
racial slurs, used stun guns without provocation, and treated anyone as suspi-
cious merely for questioning police tactics.”25 Perhaps even more disturbing, 
it appears that Ferguson’s methods are by no means exceptional, reflecting the 
norm in policing of minority cities and neighborhoods.26 Moreover, a 2016 
Justice Department investigation of Baltimore’s police practices found that 
the police department “for years has hounded black residents […], systemat-
ically stopping, searching and arresting them, often with little provocation or 
rationale.”27 These events and investigations have opened an ongoing national 
debate about race and policing, with direct implications for the current status 
of mass incarceration.

This renewed attention to racially disparate outcomes raises important 
questions about the root causes of these inequalities. Whereas the eras of 
slavery and Jim Crow were characterized by overt racial bias and discrimi-
nation, today such openly racist views have largely disappeared.28 The elec-
tion of an African American president in 2008 was supposed to herald a new 
“post-​racial” era, or at least to signal the ongoing transformation of a “differ-
ent racial America.”29 Yet the 2016 election of President Donald Trump on 
a “law and order” platform that included racially polarizing codes and rhet-
oric shows how far the country remains from such an achievement. Indeed, 
recent psychological research on implicit racial discrimination has revealed an 
important, striking, and troubling set of findings about how Americans relate 
to race and racial differences and stereotypes. As recounted by Mahzarin 
Banaji and Anthony Greenwald, a series of unobtrusive social science mea-
sures show that:

	–​	 Whites give less assistance to Blacks than to other Whites
	–​	 Blacks are less likely to obtain mortgage loans
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	–​	 Blacks are less likely to be approved for apartment rentals
	–​	 Blacks are less likely to be hired (even compared to Whites with a criminal 

record)
	–​	 Blacks are less likely to receive quality health care and treatment
	–​	 Blacks are more likely to be ticketed or searched after a car stop
	–​	 Black taxi drivers and waiters receive lower tips (even from Black 

customers)30

And while some of these may be considered “minor” acts of discrimination, 
even small effects can add up and multiply in terms of their overall impact on 
education, employment, and performance raises.31 Moreover, the cumulative 
personal consequences of being subjected to occasional offenses and slights—​
such as being mistaken for a low-​level staff member, being stopped and frisked 
by the police, or seeing other people clutch their purses when walking by on 
the street—​can be very hurtful and damaging.

Recent psychological studies know as Implicit Association Tests (IATs) 
provide a particularly revealing way to approach hidden or unconscious racism 
in a society that officially disavows it. The principle behind IATs is that sur-
vey research on racism32 is of limited value since most people no longer hold 
explicitly racist views (and those who do may give socially acceptable answers 
anyway). Instead, IATs require respondents to choose quickly between alter-
natives and to make rapid connections between faces, labels, and concepts, 
thus tapping into people’s unconscious attitudes and associations. The results 
of this powerful research show that 75 percent of Americans have implicit 
preference for whites, even if they are not necessarily overtly prejudiced.33 
And given that “White Americans are more punitive than people of color,” 
“Whites misjudge how much crime is committed by African Americans and 
Latinos,” and “Whites who more strongly associate crime with racial minori-
ties are more supportive of punitive policies,”34 it seems very likely that these 
implicit preferences play a major role in the current disadvantaged status of 
African Americans—​probably even more so than overt racism.35

Overall, though it is hard to disentangle the specific elements and espe-
cially the question of intent, it is undeniable that race plays a central role in 
American society and in the American criminal justice and prison systems 
today. In comparative perspective, the factor of race—​given the wide racial 
disparities on virtually every relevant measure, along with the history of slav-
ery and its aftermath—​is distinctively American. This is not to say, however, 
that race does not play an important role in criminal justice in European 
countries. On the contrary, there are racial and ethnic imbalances throughout 
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the prison systems in France, Germany, and the U.K.36 Each of these coun-
tries has experienced challenges with integrating immigrant populations, who 
typically have lower levels of education, higher rates of unemployment and 
poverty, and greater involvement in criminal activities.37 Moreover, the police 
in these countries are probably just as biased as American police in terms of 
their attempts to control certain groups38—​even if they are much less deadly 
in terms of their use of force. Yet despite the fact that European criminal jus-
tice is also very racially discriminatory, previous chapters have shown that the 
extent and level of punishment remains considerably lower there.

Indeed, although racism and racial disparities seem to exist virtually every-
where in some form, the issue of race in the U.S. is particularly pronounced, 
due to the enduring legacy of slavery and subsequent attempts to subjugate 
African American men over centuries. And given how instrumentally the 
stereotypical media-​driven image of the “Black criminal” was perpetuated to 
galvanize public and political support for the “tough on crime” movement 
of the 1970s, 1980s, and 1990s, it is undeniable that American punitiveness 
was strongly shaped by the—​sometimes explicit, now much more often 
implicit—​issue of race.39 In short, although race is obviously not a “new” or 
even “recent” issue in American history, its post–​civil rights transformation 
into the criminal justice sphere has constituted an essential factor that helps 
to explain the phenomenon of mass incarceration in America.

Religion

The second factor that takes on a distinctively American form involves the 
religious fervor of many American evangelicals, whose political influence 
has increased significantly since the 1970s. This factor tends to be relatively 
neglected among the list of direct causes of the rise in American punitive-
ness,40 since the issue of crime control has not galvanized the evangeli-
cal movement to nearly the same degree as abortion or gay marriage. Yet 
evangelicals have demonstrated strong support for the harsh and punitive 
measures and policies that were the hallmark of the “tough on crime” era in 
American criminal justice. Moreover, this punitive development occurred in 
lockstep with the rising organization and unification of an evangelical voice 
that has transformed so many aspects of American politics over the past four 
decades.

It is widely known that the U.S. is a much more religious society than most 
other advanced democracies, and that religion plays a greater role in American 
politics than elsewhere. Even if many European countries do refer to their 
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Christian origins and identities, it would be unthinkable for European lead-
ers to hold regular “prayer breakfasts” or to close speeches with “God bless 
[country name]” as American presidents and public officials routinely do. 
Looking at public opinion, according to the nationally representative U.S. 
“Citizenship, Involvement, Democracy” survey, which was conducted in 
2005 and replicated a series of questions from the European Social Survey, 
Americans score much higher on measures of religiosity and religious par-
ticipation.41 Respondents were asked to place themselves on 0–​10 scale, 
with higher scores indicating greater levels of religiosity, in response to the 
question “how religious would you say you are?” Americans scored a 6.16, 
well above the 3.78 in France, 4.23 in Germany, and 4.3 in the U.K. Another 
measure captures actual behavior and religious participation, asking, “Apart 
from special occasions such as weddings and funerals, about how often do 
you attend religious services nowadays?” The results show that 52 percent of 
Americans attend religious services once a month or more frequently, com-
pared to only 14 percent of French, 20 percent of Germans, and 19 percent of 
Brits. These findings highlight that religion is one of the main areas where the 
U.S. and Europe have diverged considerably over the past few decades, with 
Americans maintaining high levels of religious activity, while Europeans have 
become increasingly secular and nonreligious.42

In addition to these overall higher American levels of religious identifica-
tion and activity, a distinctive feature in the U.S. is the vast number of evan-
gelicals and “born-​again” Christians. Approximately 34 percent of Americans 
self-​identify as belonging to this category of religious identification that 
hardly even exists in most European countries, which are now highly secular.43

The key question that concerns us here is the extent to which this 
religious—​and particularly evangelical—​orientation has contributed to the 
rise of mass incarceration. As mentioned above, criminal punishment was 
not the primary issue fueling the evangelical fervor, which suggests that any 
effect must be indirect, or perhaps even unintentional, at best. In order to 
make a convincing case for the impact of religion on mass incarceration one 
would have to show that (1)  evangelicals achieved greater prominence and 
political influence over the time period where mass incarceration rose steeply, 
and (2) evangelicals have harsher and more punitive views of crime and how 
criminals should be treated and punished.

In terms of the rise to political prominence of the evangelical move-
ment, Anna Grzymała-​Busse has provided a powerful historical analysis, 
showing that “while the United States has long been a religiously vibrant 
society, the last forty years have been remarkable for the degree to which 
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religious conviction entered politics and translated into policy.” She adds that 
“Conservative Protestants, and especially conservative Evangelicals, entered 
the political sphere in the 1970s. Beginning in the 1980s, references to ‘moral-
ity politics’ such as abortion, gay rights, or the religious content of education 
skyrocketed in Republican, and to a lesser degree, Democratic Party plat-
forms.”44 Grzymała-​Busse goes on to tell the fascinating story of how a set of 
initially quite disparate and divided conservative evangelicals came to power 
within the Republican Party, as “partisan activists, authors of party platforms, 
and vetters of political candidates.”45 This development in the 1970s repre-
sented a major change from prior practice, when “Evangelical Christians insu-
lated themselves from formal politics as corrupt and too removed from the 
sacred.”46

The unification and politicization of the evangelical movement took place 
gradually, in fits and starts, spurred by key events such as the Supreme Court’s 
decision in 1971 to rescind the tax-​exempt status of segregationist institutions 
such as Bob Jones University, and of course Roe v. Wade in 1973. At the same 
time as many evangelicals were becoming wealthier and eager to exert more 
influence, the ascendant post-​Watergate Democratic Party chose a more sec-
ular message that alienated many evangelicals. As a result, Republicans man-
aged to convince “evangelical and conservative Protestant leaders such as Jerry 
Falwell, Pat Robertson, and Ed McAteer to enter politics.”47 This led these 
three religious leaders to establish their highly politicized organizations—​
Moral Majority, Christian Voice, and Religious Round Table, respectively. 
And the next step was to “engage in a full range of political activities, rang-
ing from newsletters and seminars to voter registration to lobbying.”48 They 
undertook indirect lobbying efforts as well, such as “rallying preachers around 
moral issues and counting on clergy to mobilize their flocks to flood congres-
sional offices with letters and phone calls.”49

This newly unified evangelical movement then found another ally in the 
Catholic Church, which “launched a right-​to-​life movement that vetted 
political candidates starting with the 1976 campaign and then entered the 
electoral fray” in the mid-​1980s.50 Over the next few decades, these forces 
solidified their message and perfected their political strategy.51 By the turn 
of the century, it was fair to say that these “two nested alliances, an interde-
nominational partnership of conservative Christians and a coalition of these 
Christians and the Republican Party, were the critical element of religious 
influence on policy in the United States in the late twentieth century.”52 
And while the political impact of this religious alliance sometimes occurred 
on the state or local level, more important was its influence on the national 
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level, by contributing to a striking change in the broader conversation and 
proposed solutions.

Although the core of this movement was focused on “moral” issues, crim-
inal justice became swept up in the evangelical fervor and religious impact on 
policymaking. The timing of these two phenomena—​the political rise of the 
evangelical movement and the explosion in mass incarceration—​could hardly 
be matched up more closely, as both began in the 1970s and then really took 
off in the 1980s and 1990s. While this correlation does not obviously prove 
that evangelicals caused mass incarceration—​and it would be an overstate-
ment to assert such a direct link in any case, especially since other causal fac-
tors played a crucial role as well—​it does suggest some connection between 
these two major transformations in American politics and society.

But were evangelicals even concerned with criminal punishment during 
the relevant time period, and if so, what was their position? These questions 
tie into a distinguished lineage in the field of sociology, going back to Emile 
Durkheim’s argument that—​in both traditional and modern societies—​pun-
ishment serves the retributive purpose of avenging an “outrage to morality.”53 
David Garland updated this approach in his 1990 book, in which he claimed 
that “throughout the history of penal practice religion has been a major force 
in shaping the ways in which offenders are dealt with.”54 In the American con-
text, Andrew Koch and Paul Gates emphasize the power of biblical doctrine 
on American society, which affects people’s views on crime and punishment: 
“The nexus of retributive justice, and the characterization of human beings 
as sinners in need of atonement, generates a practical outcome in the crim-
inal justice system that stresses incarceration and even death for those who 
commit crimes.”55

Scholars began to explore these questions empirically in the early 1990s, 
when Harold Grasmick and his co-​authors opened up a research paradigm 
focusing on the impact of religion on support for criminal punishment. Based 
on a survey conducted in Oklahoma City, Grasmick et al. found that people 
with “fundamentalist religious beliefs” supported significantly more retribu-
tivist positions.56 A subsequent article reached the same conclusion in terms 
of people’s support for the death penalty, as well as their opinions about the 
harshness of courts and severity of punishment.57 The key argument running 
through Grasmick’s work was that Protestant fundamentalism emphasized 
a “Biblical literalness” and “salvation status” that “promotes a dispositional 
rather than a situational causal attribution of crime, leading its adherents to 
view crime as an outcome of weak or sinful character rather than of unfortu-
nate or unjust situations.”58 In other words, Grasmick argues that Christian 



	 Explaining American Punitiveness� 163

    163

evangelicals tend to blame the individual perpetrator for his or her illegal 
actions and therefore support harsh punishment for criminals.

Grasmick’s findings and arguments spurred further research on the con-
nection between evangelicals and punitiveness, and a number of other scholars 
conducted research that complemented or challenged those earlier findings. 
Applegate et al. broke down the Christian religious category into two group-
ings: a “fundamentalist” core that holds retributive and punitive views but 
also a “compassionate” group that supports rehabilitation and opposes capital 
punishment.59 Similarly, Unnever, Cullen, and Applegate stressed the diver-
sity of views within the evangelical population, whereby those holding “angry 
and judgmental images of God” are more punitive than those with “loving 
images of God,” who are more “compassionate” toward criminals.60

These results are sometimes difficult to disentangle, particularly since many 
studies mix in capital punishment with other assessments of punitiveness—​
and some focus primarily on the death penalty as the main measure of puni-
tive views.61 Yet, as the Supreme Court has long stated, “death is different,” 
and in this case it makes sense that the “compassionate” side of some religious 
evangelicals would be especially touched by the possibility of a person’s exe-
cution, which is quite different from supporting long prison sentences and 
harsh conditions for “sinners” who have broken the laws of both society and 
the Bible.62 In other words, in the more “normal” (non-​death-​penalty) situa-
tions of criminal punishment, the empirical studies do seem to demonstrate 
the existence of strong and clear differences between evangelicals—​albeit 
not necessarily as a single, coherent, unified group—​and non-​evangelicals, 
whereby the former advocate for and support harsher punitive measures.

Other scholars have explored the link between religion and mass incarcer-
ation with county-​level data. Looking at Pennsylvania courts, Ulmer, Bader, 
and Gault found that greater levels of Christian homogeneity in a particular 
county was associated with a higher chance of incarceration. They concluded 
that “Christian homogeneity affects sentencing practices primarily through 
local political processes that shape the election of judges and prosecutors.”63

Overall, while the available evidence is complex and not always clear in 
terms of direct causality, there is an unmistakable connection between evan-
gelicals and harsh views on criminal punishment (even if this is mitigated 
somewhat by a looser relationship on the issue of the death penalty). The 
group of Americans known as evangelicals—​who hardly exist and do not have 
real equivalents in our comparative European countries—​do seem to repre-
sent a distinct and coherent category of people who have particularly severe 
and unforgiving assessments of how crime and criminals should be punished. 
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And given the synchronous rise of evangelical political power alongside the 
upsurge in mass incarceration, this religious element appears to have played an 
important part in the creation of today’s distinctively American punitiveness.

Politics

The third factor that helps to explain American punitiveness has to do with 
the role of politics in the punishment of crime. Although the connection 
between politics and criminal justice is a long-​standing feature in American 
history, it underwent a sharp transformation in the 1970s—​and, importantly, 
this change was driven by key contributions from actors in both major polit-
ical parties. Starting in the 1970s and accelerating into the 1980s and 1990s, 
a highly politicized “tough on crime” climate came to influence virtually all 
American politicians—​from small-​town mayors to governors and members 
of Congress—​and led them to pass ever-​“tougher” legislation.64 As discussed 
in prior chapters, the public opinion and legislative contexts were quite dif-
ferent in the U.S. than in our comparative cases, thus resulting in harsh federal 
and state legislation that punished crime much more severely.65

The starting point of this shift emerged with Richard Nixon and the 
Republican Party’s “Southern strategy,” which sought to make inroads in the 
historically Democratic South by appealing to white racism in reaction to the 
accomplishments of the civil rights movement, namely the dismantling of the 
Jim Crow system of explicit racial segregation and discrimination. The strat-
egy also tapped into white resentment of the climate created by progressive 
Supreme Court decisions on criminal procedure, abortion, school integration, 
voting rights, and the death penalty from the 1950s through the early 1970s, 
along with the stoked-​up fear of crime and urban riots. According to histo-
rian Dan Carter, “The trick [of the Southern strategy] lay in sympathizing 
with and appealing to the fears of angry whites without appearing to become 
an extremist and driving away moderates—​or, as Ehrlichman described the 
process, to present a position on crime, education, or public housing in such 
a way that a voter could ‘avoid admitting to himself that he was attracted by 
a racist appeal.’ ”66 In the words of Kevin Phillips, one of the architects of 
Nixon’s Southern strategy who is credited with popularizing the term:

From now on, the Republicans are never going to get more than 10  
to 20 percent of the Negro vote and they don’t need any more than 
that …  but Republicans would be shortsighted if they weakened 
enforcement of the Voting Rights Act. The more Negroes who register 

 



	 Explaining American Punitiveness� 165

    165

as Democrats in the South, the sooner the Negrophobe whites will 
quit the Democrats and become Republicans. That’s where the votes 
are. Without that prodding from the blacks, the whites will backslide 
into their old comfortable arrangement with the local Democrats.67

Phillips’s analysis proved prophetic, and the unspoken “dog whistle” nature of 
the Southern strategy slowly but surely led to a complete political realignment 
of the South, which has now been staunchly Republican for several decades.

Although the story of the Southern strategy is well-​established and famil-
iar, a new revelation in 2016 demonstrated a crucial link to the criminal justice 
system and the current mass incarceration crisis. John Ehrlichman, President 
Nixon’s former domestic policy chief advisor, had given an interview in 1994 
to journalist Dan Baum, as part of Baum’s research for a book on the failure 
of the War on Drugs.68 For some reason, Baum chose not to use a key portion 
of that interview, and 22 years later—​long after Ehrlichman’s death in 1999—​
Baum revealed these quotes for an article in Harper’s Magazine. According to 
Ehrlichman:

The Nixon campaign in 1968, and the Nixon White House after that, 
had two enemies: the antiwar left and black people. You understand 
what I’m saying? We knew we couldn’t make it illegal to be either 
against the war or black, but by getting the public to associate the hip-
pies with marijuana and blacks with heroin, and then criminalizing 
both heavily, we could disrupt those communities. We could arrest 
their leaders, raid their homes, break up their meetings, and vilify them 
night after night on the evening news. Did we know we were lying 
about the drugs? Of course we did.69

Although this information is not necessarily new or shocking to readers of 
Michelle Alexander or other critics of the War on Drugs, it demonstrates con-
clusively that the origins of mass incarceration derived from a conscious strat-
egy that was historically rooted in American politics.

The Republican Party’s manipulation of the links between African 
Americans and crime continued through the Reagan administration’s expan-
sion of the War on Drugs in the 1980s, reaching its culmination in 1988 with 
George H.W. Bush’s powerful and effective “Willie Horton ad” (discussed in 
detail in Chapter 6). The message learned “the hard way” by Michael Dukakis 
was that being labeled “soft on crime” is politically deadly.70 As Nicola Lacey 
has shown, only in the U.S. do local, state, and federal office holders have the 
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power to influence criminal justice—​but also to have their careers influenced 
(or even defined) by it. Political candidates at all levels therefore attempt to 
prove their mettle by pushing for “tough on crime” policies. Multiple cam-
paigns at multiple levels multiply the severity of punishment.

Although the Republicans’ Southern strategy was a crucial element, 
Democrats have also played a major role in the tough-​on-​crime movement 
and mass incarceration. Employing a longer historical perspective, Naomi 
Murakawa shows that the expansion and strengthening of the federal justice 
system—​largely pushed by Democrat presidents, especially Truman—​ironi-
cally enabled the eventual development of mass incarceration. She writes that 
“liberals established a law-​and-​order mandate: build a better carceral state, 
one strong enough to control racial violence in the streets and regimented 
enough to control racial bias in criminal justice administration.”71 The result 
was a “fortified criminal justice system,” even if it was procedurally “race neu-
tral.”72 Murakawa concludes that “liberal law-​and-​order was especially pow-
erful in entrenching notions of black criminality.”73 Although the political 
and ideological elements of Murakawa’s argument have become controversial 
due to her counterintuitive blaming of liberals for mass incarceration,74 the 
institutional part of her argument echoes William Stuntz, who contends that 
the sharp rise in punishment across the U.S. occurred only after criminal jus-
tice became a national issue.75 Moreover, Michael Javen Fortner has recently 
demonstrated that many of the punitive Rockefeller drug laws from 1970s 
New York were actively supported by what he calls the “black silent majority” 
that wanted to rid their neighborhoods of drug abuse and associated crime.76

By the 1990s, Bill Clinton and fellow members of the Democratic 
Leadership Council (DLC) showed that they had learned very quickly from 
the Horton-​Dukakis debacle, and they took decisive measures to move the 
Democratic Party to the right on crime. Clinton himself famously returned 
to Arkansas from the 1992 campaign trail in New Hampshire to oversee the 
execution of Rickey Ray Rector, a man who had become so mentally disabled 
(after a self-​inflicted gunshot wound resulted in a frontal lobotomy) that 
he left behind the pecan pie from his last meal because he was saving it “for 
later.”77 As president, Bill Clinton went on to strongly support—​alongside 
Joe Biden, the lead Senate sponsor of the bill—​the Violent Crime Control 
and Law Enforcement Act of 1994, which led to a massive increase in the 
incarceration rate in the U.S., particularly among African Americans. And 
fearmongering rhetoric by then-​first lady Hillary Clinton about “super-​
predators” who should be “brought to heel” only intensified the tough-​on-​
crime climate in a Democratic administration. In fact, the number of people 



	 Explaining American Punitiveness� 167

    167

incarcerated in the U.S.  increased from 1.3 million when President Clinton 
took office in January 1993 to 1.95 million when he left in January 2001. The 
additional 650,000 people incarcerated over the eight years of the Clinton 
presidency represents an even greater increase in raw numbers than the addi-
tional 447,000 people who were incarcerated over the 1980–​1988 term of 
President Reagan (though it also expanded by 345,000 during the four-​year 
presidency of George H.W. Bush).78

In short, although I would still maintain that the initial impetus for the 
tough-​on-​crime movement came more from the Right than from the Left, 
both parties bear responsibility for the mass incarceration that developed and 
accelerated over several decades. In a sense, one could say that it represented a 
bipartisan consensus—​and as I argue in Chapter 9, it will take a similar bipar-
tisan consensus in the other direction to undo the damage caused by these 
punitive policies.

In addition to the extremely prominent role of crime and punishment 
in U.S. politics, another distinctively American feature involves the realm of 
judicial politics, namely the election of the prosecutors and judges who made 
most of the individual decisions in the courthouses that actually determine 
the fate of the people accused and convicted of crimes. On this front, the 
contrast between the U.S. and European countries—​or really the rest of the 
world—​could not be more clear-​cut.

Simply put, the U.S.  is the only country in the world that elects its lead 
prosecutors (which occurs in 47 of the 50 U.S. states), and it is one of the few 
that primarily elects its judges (which occurs in 39 states).79 In other words, 
whereas prosecutors and judges in most comparable countries are neutral 
and nonpartisan civil servants, in most American jurisdictions they are effec-
tively politicians, officially associated with a political party and running for 
office. Moreover, just like candidates for other elected positions, they often 
have to campaign in media-​driven elections where their judicial decisions can 
result in being labeled “soft on crime,” which is considered politically fatal in 
a populist climate. As a result, many American prosecutors and judges view 
harshness toward criminals as essential to their political survival and career 
advancement.

Prosecutors run for election80 in all states except Alaska, Connecticut, and 
New Jersey, where they are appointed. This method of selection did not exist 
at the American founding, when prosecutors were appointed (as they still are 
at the federal level). The move to elections originated in Mississippi in 1832 
and then quickly spread to almost three-​quarters of the other states by 1861.81 
Although in principle the idea seems democratic—​and therefore fitting for 
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the American historical tradition and context where more decisions have 
been made at the local level by citizens82—​in practice the shift to prosecuto-
rial elections occurred because of concerns about excessive political patron-
age exercised when making appointments.83 Yet “Not long after prosecutors 
became elected, however, [they] quickly became involved in and coopted by 
partisan politics.”84

The selection process for judges is a bit more complicated, with several 
variants—​and some states have different procedures for trial and appellate 
courts (which explains the range in the numbers that follow): judges can be 
(1) appointed, by either the state legislature or the governor, in four or five 
states; (2)  elected in partisan elections in 10–​14 states; (3)  elected in non-
partisan elections in 13–​16 states; or (4) elected in “merit” elections in 19–​26 
states.85 In total, 87  percent of all state court judges face elections in some 
form.86

The simple fact that prosecutors and judges are elected in the U.S. does 
not necessarily or inherently suggest that they will be less principled or fair. 
On the contrary, there are good theoretical reasons to believe that prosecu-
tors and judges who remain connected to the people in whose community 
they serve will better reflect the values and preferences of their constituency, 
without being beholden to a particular person who may have appointed 
them. Ultimately, it is an empirical question, but as shown below, the results 
are very striking: the election of American prosecutors and judges has created 
more punitive state actors and judicial outcomes.

The impact of elections on prosecutors is quite straightforward. Since 
prosecutors within the American adversarial system are typically evaluated 
based on whether they can win convictions—​particularly in highly publi-
cized cases that generate media and public attention—​their incentive struc-
ture is clear.87 Moreover, the internal motivations for career advancement 
require assistant prosecutors to win cases for their office, and the most suc-
cessful ones will advance their careers. Particularly in the “tough on crime” 
era, this leads prosecutors to promote their “toughness” in their electoral 
campaigns. For example, in the advertisement reproduced below, Oklahoma 
prosecutor Bob Macy “stands on his record,” which does not include any 
mention of his education or other qualifications, but he does highlight his 
main achievements in office, namely: “44 Murderers Put on Death Row,” 
“30,000 Felons Sent to Prison,” “15,000 Juvenile/​Gang Crimes Prosecuted,” 
and “85,000 Criminal Cases Prosecuted.” In short, the combination of pros-
ecutorial elections and a “tough on crime” political climate leads to prosecu-
tors like Bob Macy.
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Moreover, as a result of such “tough” campaign slogans, incumbent pros-
ecutors rarely lose, mainly because “challengers do not come forward very 
often, far less often than challengers in state legislative elections.”88 And when 
competitive elections actually do take place, the research of Ronald Wright 
shows that “campaign statements dwell on outcomes in a few high visibility 
cases, such as botched murder trials and public corruption investigations. 
Incumbents and challengers have little to say about the overall pattern of out-
comes that attorneys in the office produce or the priorities of the office. The 
debates do not pick up genuine ideological differences among candidates; they 
are misguided attempts to measure non-​ideological competence.”89 In other 
words, although perhaps born out of democratic aspirations, the election of 
prosecutors hardly creates a more democratic process or enlightened citizenry.

FIGURE 8.2  Bob Macy Stands on His Record
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If we turn to judges, empirical research has generated similarly powerful 
findings about the impact of elections on judicial decision ​making. One arti-
cle published in 2002 showed that judges who face an impending re-​election 
campaign impose significantly longer sentences on convicted defendants. 
Based on their analysis of 22,095 criminal cases in Pennsylvania in the 1990s, 
Gregory Huber and Sanford Gordon “attribute at least 1,818 to 2,705 years of 
additional prison time to this electoral dynamic.”90 Moreover, in a 2015 study 
produced by the Brennan Center for Justice, Kate Berry reviewed “10 recent, 
prominent, and widely cited empirical studies” of judicial elections and 
determined that “all found that the pressures of upcoming re-​election and 
retention election campaigns make judges more punitive toward defendants 
in criminal cases.”91 In other words, in the heart of the “tough on crime” 
era, defendants who had the misfortune of randomly appearing before a cer-
tain judge who happened to be approaching an election campaign received 
considerably longer sentences than other defendants who appeared before 
different judges, or before the same judge when there was not an election 
looming.

The effect of elections on judges is even more pronounced—​and, for the 
convicted criminal, literally fatal—​in cases involving capital punishment. 
Stephen Bright and Patrick Keenan provide powerful evidence that the elec-
tion of judges leads to more death sentences, showing that most death pen-
alty states elect their judges, many judges reached their positions after having 
served as prosecutors in capital cases, and the death penalty is often a prom-
inent campaign issue in judicial elections.92 They also show that—​especially 
when an election is approaching—​judges are more likely than juries to impose 
the death penalty, and that when judges have the opportunity to override a 
jury sentence, they do so overwhelmingly in the direction of changing a ver-
dict from life to death, and only rarely from death to life.93

Today there are three states that allow a judge to override a jury ver-
dict in a capital case: Alabama, Delaware, and Florida. The practice seems 
to have stopped in Florida, with the last judge override for death taking 
place in 1999,94 and in Delaware judges are appointed, and nobody is cur-
rently on death row because of a judicial override.95 But it is in Alabama 
that the most egregious outcomes have taken place, which may lead to an 
upcoming Supreme Court case. As explained by the New York Times’ Adam 
Liptak, “Alabama law allows judges to override jury recommendations in 
either direction: from life to death or from death to life. But Alabama judges 
mostly choose death.” Moreover, “Since the Supreme Court reinstated the 
death penalty in 1976, judges in Alabama have overridden recommendations 
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of life 101 times and of death just 10 times.” And it turns out that over 20 per-
cent of Alabama’s death row inmates were sentenced by judges who overrode 
a jury’s recommendation of life.96

This situation seems to have greatly troubled Justice Sonia Sotomayor, 
who in a 2013 dissenting opinion on a denial of certiorari (joined by Justice 
Stephen Breyer), wrote:

What could explain Alabama judges’ distinctive proclivity for impos-
ing death sentences in cases where a jury has already rejected that pen-
alty?  There is no evidence that criminal activity is more heinous in 
Alabama than in other States, or that Alabama juries are particularly 
lenient in weighing aggravating and mitigating circumstances. The 
only answer that is supported by empirical evidence is one that, in my 
view, casts a cloud of illegitimacy over the criminal justice system [empha-
sis added]:  Alabama judges, who are elected in partisan proceedings, 
appear to have succumbed to electoral pressures. One Alabama judge, 
who has overridden jury verdicts to impose the death penalty on six 
occasions, campaigned by running several advertisements voicing his 
support for capital punishment. One of these ads boasted that he had 
“presided over more than 9,000 cases, including some of the most hei-
nous murder trials in our history,” and expressly named some of the 
defendants whom he had sentenced to death, in at least one case over 
a jury’s contrary judgment.  With admirable candor, another judge, 
who has overridden one jury verdict to impose death, admitted that 
voter reaction does “have some impact, especially in high-​profile cases.” 
“Let’s face it,” the judge said, “we’re human beings. I’m sure it affects 
some more than others.”  Alabama judges, it seems, have “ben[t]‌ to 
political pressures when pronouncing sentence in highly publicized 
capital cases.” […]

These results do not seem to square with our Eighth Amendment 
jurisprudence […], and they raise important concerns that are worthy 
of this Court’s review.97

In her dissent, Sotomayor seems to be asking for a better case for a challenge 
to Alabama’s judge override system, and apparently there are two possibilities 
that are currently working their way up the appellate courts.98

Justice Sotomayor seems to agree strongly with one of her predecessors, 
Sandra Day O’Connor, who retired in 2006, three years before Sotomayor 
assumed her seat on the Court. Since stepping down, O’Connor has pushed 
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for an end to judicial elections, arguing that “elected judges are susceptible to 
influence by political or ideological constituencies.”99 The crux of O’Connor’s 
argument involves the role and influence of money through campaign con-
tributions and fundraising—​a point that is only amplified by the Court’s 
2010 ruling in Citizens United. Recent evidence does seem to show increas-
ing levels of money being spent on judicial elections. The Economist describes 
“judges increasingly resembling ordinary politicians in partisan mudfights,” 
and it gives several examples:

In 2010, after Iowa’s Supreme Court unanimously struck down a ban 
on gay marriage, anti-​gay-​marriage groups targeted three judges with 
half a million dollars in spending. All three lost their seats. Results like 
this made national news, and inspired more spending than ever in this 
election cycle:  $28m on television alone, according to the Brennan 
Centre for Justice at New  York University. Much of the cash came 
from outside groups, mainly super-​PACs and parties: $15.9m this year, 
against $10.4m in 2008.100

Like Sotomayor and O’Connor, the Economist concludes that this system is 
“contaminating” the judicial process.

In a well-​reasoned defense of the election of judges, James L. Gibson 
claims that judicial elections remain “legitimate.” He shows that ordinary 
Americans trust the court system to be impartial, and he therefore concludes 
that the election of judges helps to sustain the legitimacy of courts. While 
based on solid public opinion research, this conclusion nonetheless over-
looks the unfortunate reality that judicial elections have created pernicious 
and discriminatory effects—​regardless of how legitimate they may be in the 
eyes of the public.101

Does this increasingly large influx of money into judicial elections neces-
sarily indicate higher levels of favoritism and possibly corruption? Based on 
their analysis of 186 cases before the Louisiana Supreme Court from 1992 to 
2006, which controlled for the philosophical orientations of the justices and 
a host of other factors, Vernon Palmer and John Levendis show that “some 
of the justices have been significantly influenced—​wittingly or unwittingly—​
by the campaign contributions they have received from litigants and lawyers 
appearing before these justices.”102 They conclude that “the very qualities 
needed in the highest court—​independence, impartiality, and adherence to 
the rule of law—​may have been eroded by the corrosive effect of judicial cam-
paign money.”103 More analysis is needed in a broader set of states, but this 
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evidence—​along with common sense—​does seem to indicate that just like 
politicians, judges (perhaps unintentionally or even unconsciously) will allow 
themselves to be influenced by campaign money. Meanwhile, the amount of 
money being spent on judicial elections—​mainly by outside special interest 
groups—​continues to rise, having reached a record $19.4 million in the 2016 
elections.104

What is certain, however, is that in the political climate of recent decades, 
a “tough on crime” message from judges leads to electoral success. Similar to 
Bob Macy, the Oklahoma prosecutor shown above who campaigned based 
on his eagerness to prosecute, convict, and sentence harshly, elected judges 
often run on “law and order” messages. For example, Justice Cliff Young, 
who served for almost 20 years on the Nevada Supreme Court, ran for office 
with the slogan “Tough and Trustworthy.” As shown in the advertisement 
below, Young’s first endorsement was from the state governor, who called 
him “Tough on Crime,” and his first self-​descriptive selling point was that he 
“Supports the death penalty and voted to uphold it in 76 cases.”

Just like his fellow traveler, prosecutor Bob Macy, Justice Cliff Young 
successfully exploited populist anti-​crime sentiment to win elected office 
for positions that are supposedly about fairness, impartiality, and justice.

From a comparative European perspective, the role of politics in the pun-
ishment of crime is much less prominent and public. This is not to say that 
European politicians are not as calculating and callous as their American 
counterparts. Indeed, many European politicians still feel the pressure to cre-
ate “wedge” issues that often isolate or target racial and ethnic minorities in 
order to seek electoral gains. And particularly gruesome or horrific crimes still 
lead to soul-​searching and public debate about whether the criminal justice 
system works properly. Yet a similar revolution in cruelty did not occur in 
Europe because the criminal justice and prison systems in European coun-
tries are significantly more insulated from political pressures than in the U.S. 
Simply put, in European countries, judicial policymaking is (largely) left to 
the judiciary, whereas in the U.S.  it is squarely within the realm of politics 
(whether at the national, state, or local level).

Moreover, in France, Germany, and the U.K., the major ideological cleav-
ages have tended to be along more traditional left/​right lines, without the 
type of underlying identity issues that defined the “Southern strategy” in the 
U.S. And while far-​right parties have made significant and influential inroads 
throughout Europe in recent decades with an anti-​immigrant message of 
exclusion—​one that many mainstream parties have begun to incorporate 
as well, in an attempt to co-opt a populist approach that is often politically 
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effective—​there is no equivalent to a nationwide “tough on crime” movement 
that spanned virtually all parties and actors.

Moreover, the American practice of electing most prosecutors and 
judges appears bizarre and almost nonsensical to European eyes. As Ronald 

FIGURE 8.3  Trust Justice Young
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Wright explains in the context of prosecutors, “In the various civil law sys-
tems in other countries, the idea of electing prosecutors is jarring.” He adds 
that in other countries, “the public prosecutor’s job, training and experience 
hold criminal prosecutors accountable to public values and legal standards.” 
And prosecutors essentially “perform a ministerial function as they progress 
through a career-​long bureaucratic journey.”105 In other words, although cer-
tainly internal professional pressures may put into question the objectivity 
and impartiality of European prosecutors, the job is primarily technocratic 
and based on knowledge, training, and expertise, rather than ideology or par-
tisan politics—​much less fundraising and influence peddling.

Similarly, the election of judges goes against the principles and practices of 
European judicial systems. In an evocative New York Times article on judicial 
elections and American exceptionalism, Adam Liptak opens with the tale of 
a Wisconsin judge who was unseated “after a bitter $5 million campaign in 
which a small-​town trial judge with thin credentials ran a television adver-
tisement falsely suggesting that the only black justice on the state Supreme 
Court had helped free a black rapist.” He then contrasts this with “the path to 
the bench of Jean-​Marc Baissus, a judge on the Tribunal de Grand Instance, 
a district court, in Toulouse, France. He still recalls the four-​day written test 
he had to pass in 1984 to enter the 27-​month training program at the École 
Nationale de la Magistrature, the elite academy in Bordeaux that trains judges 
in France.”106 The contrast could hardly be starker: in the U.S., someone can 
become a judge despite having very limited qualifications or credentials by 
raising and spending a lot of money on effective but misleading “tough on 
crime” television advertisements, whereas in France, someone has to undergo 
over two years of training and then pass a grueling four-​day examination that 
evaluates one’s knowledge and application of the law—​one that 95 percent of 
applicants, all of whom already have law degrees, fail.

Germany follows a similar procedure to France, with “an intensive three 
year course of studies followed by two years of training,” and potential judges 
receive both written and oral examinations after each of these two phases.107 
And in the U.K., judges “are recommended by judicial commissions with 
final appointment by the Secretary of State for Constitutional Affairs,” a 
procedure that places value on the preparation, knowledge, and competence 
of judges.108 As Trevor Jones and Tim Newburn write, “UK political pro-
cesses enjoy greater protection from direct voter involvement and from polit-
icized victim lobbying—​and also, arguably, a stronger tradition of judicial 
independence.”109

One should not be naïve or idealistic about the moral purity of European 
politicians, prosecutors, or judges, as even the more meritocratic European 



U n usua lly   C ru el176

176

model does not necessarily prevent careerist pressures, partisan influencing, 
or outright corruption. But the key distinction is that European political and 
judicial systems allow for a much more restrained and limited influence of 
electoral politics on decisions and policies dealing with crime and punish-
ment. This institutional insularity protects elected officials from having to 
pander to a populist and fear-​based “tough on crime” message. And although 
the American system of electing prosecutors and judges may arguably embody 
greater democracy—​in the narrow sense of reflecting the majority preference 
of citizens based on the information made available to them—​one should not 
be naïve about the political and judicial consequences. Indeed, the effects of 
politics have been nothing short of draconian in the American context, and 
they have greatly contributed to the vast American exceptionalism and puni-
tiveness demonstrated in previous chapters.

Business

The fourth and final major factor that has contributed to the distinctively 
American level of punitiveness of recent decades involves the vast web of 
economic interests that have converged around the criminal justice and 
prison systems. Although the pursuit of profit is a long-​standing feature of 
American capitalism, the role of business and profit only entered the equa-
tion after the rise in incarceration rates began—​yet once established, these 
interests have successfully pushed for the further expansion of incarceration 
and prisons. The role of business starts with the intricate system of “fees and 
fines” discussed in Chapter 7, and it continues with the process of receiving 
bail—​another uniquely American institution with a bizarre history and tradi-
tion.110 But it then reaches an entirely new level with prisons, as entrepreneurs 
and companies treat prisoners as business opportunities, and they manage to 
find ways to generate tremendous profit from incarceration. And in recent 
decades, private prison corporations have expanded in scope and especially 
influence on politicians and criminal justice policymaking.111 As a result, 
these business interests are deeply entrenched in the everyday functioning of 
prisons, and—​with their efficient political lobbying organizations and deep 
pockets—​they often stand in firm opposition to meaningful criminal justice 
and prison reform.

The exploitative use of prison labor for economic profit builds directly on 
the earlier race-​based system of convict leasing that replaced and substituted 
for slavery. After the demise of convict leasing in the 1920s, prisons entered 
a roughly 50-​year period during which they were entirely state-​run, with the 
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exception of some “ancillary services and secondary facilities.”112 During this 
time, many prisons still used convict labor to produce food and materials, 
which could be consumed within the prison or sold outside for a handsome 
profit. For example, prison farms in Texas “produced eleven million pounds 
of milk, ten million eggs, and two million pounds of beef.” The real money-
maker, however, was cotton, which mainly African American inmates picked 
all day long while generating $2 million a year for the Texas Department of 
Corrections.113

The Juvenile and Delinquency Prevention Act of 1974 marked a turning 
point nationwide that “created an incentive for private entrepreneurs and cor-
porations” to work within juvenile facilities.114 This process accelerated over 
the rest of the 1970s, as federal courts took control of many state prisons, 
ordering and imposing costly reforms. As explained by Joseph Hallinan,

This surge in spending spawned a new era in American prisons. Private 
corporations got wind of the money being spent and sensed oppor-
tunity.  They saw inmates as a great untapped market that needed the 
same things free people did: not only staples like food and clothing but 
“amenities” like telephones and TV sets, weight-​lifting equipment and 
basketball hoops, shampoo and soap and even hair food. There was 
almost no end to the things that prisons could be sold. And now, with 
court orders in their back pockets, prisons had the money to buy.115

This “prison gold rush” coincided with the abandonment of rehabilitation, 
as prisoners were no longer viewed as people in need of help and reform to 
prepare for a safe and productive return to society but as valuable units who 
could provide labor for fixed and extremely low wages and consume products 
sold at fixed and extremely high prices.

By the 1980s, several private prison companies—​most notably the 
Corrections Corporation of America (CCA, which was renamed CoreCivic 
in October 2016) and Wackenhut (renamed the GEO Group in 2003)—​took 
these business endeavors to another level, pushing aggressively for contracts 
to manage and run existing prisons and to build new ones. Even though under 
10 percent of American prisoners reside in privately ​owned prisons, these cor-
porations have transformed the economic landscape of prisons, helping to 
create what some call the “Prison Industrial Complex” (PIC), which views 
and treats inmates as opportunities for economic windfalls. According to Eric 
Schlosser, the PIC refers to “a set of bureaucratic, political, and economic 
interests that encourage increased spending on imprisonment, regardless of 
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the actual need. The prison-​industrial complex is not a conspiracy, guiding 
the nation’s criminal-​justice policy behind closed doors. It is a confluence 
of special interests that has given prison construction in the United States a 
seemingly unstoppable momentum.”116 Patrice Fulcher adds that the PIC is “a 
profiteering system fueled by the economic interests of private corporations, 
federal and state correctional institutions, and politicians.”117 And it turns out 
that running prisons can be very profitable, as the CCA alone reported reve-
nues of $1.675 billion in 2010.118

The impact of private prison corporations goes well beyond the 
approximately 133,000 prisoners who currently reside in privately owned 
prisons—​corresponding to 6.8 and 19.1  percent of the state and federal 
prison populations, respectively, and constituting 8.4 percent of American 
prisoners overall.119 More importantly, they have developed a political lob-
bying machinery that has pushed for harsher sentencing laws and other 
punitive policies that have fueled the current mass incarceration crisis. For 
example, the CCA’s 2014 Annual Report makes clear how that company’s 
interests are aligned with any potential policy changes in the area of crim-
inal justice:

The demand for our facilities and services could be adversely affected 
by the relaxation of enforcement efforts, leniency in conviction and 
sentencing practices or through the decriminalization of certain activ-
ities that are currently proscribed by our criminal laws. For instance, 
any changes with respect to drugs and controlled substances or illegal 
immigration could affect the number of persons arrested, convicted, 
and sentenced, thereby potentially reducing demand for correctional 
facilities to house them. Legislation has been proposed in numerous 
jurisdictions that could lower minimum sentences for some non-​
violent crimes and make more inmates eligible for early release based 
on good behavior.120

According to a report by the Justice Policy Institute, “private prison com-
panies have developed a three-​pronged approach to influence incarceration 
policy and secure government contracts. Through campaign contributions, 
lobbying, and building relationships and associations, private prison com-
panies engage in an aggressive political strategy to influence criminal justice 
policies in ways that lead to more people in prison and more money in their 
pockets.”121 In financial terms, these private corporations—​through their 
Political Action Committees and employee contributions—​have donated 



	 Explaining American Punitiveness� 179

    179

over $835,000 to federal candidates and more than $6 million to state-​level 
politicians from 2000 to 2010.122

As a result of the policies that were facilitated by such effective cam-
paign contributions and lobbying strategies, the soaring prison population 
necessitated the building and operating of more and more cells and beds, 
and this continual growth has thus generated continual profit.123 And as the 
prison population skyrocketed, so too did the costs. According to Bureau of 
Justice Statistics reports, the annual costs of corrections was at $10.4 billion 
in 1983,124 $24.5 billion in 1996,125 $44.7 billion in 2003,126 and over $80 
billion in 2010.127 This staggering increase (of almost 800 percent over a 27-​
year period) even dwarfs the massive surge in incarceration levels (of about 
300 percent over that same time period).

The prison business model also worked in tandem with other types of prof-
iteering within prisons, ranging from food provision, to product suppliers, 
to phone companies, most of which have exclusive contracts and monopoly 
control over an already-​poor population that has no possibility of negotiat-
ing better market outcomes. The irony of this system is that it has been con-
structed in the name of “efficiency” and with the ostensible goal of saving 
money and resources for state and federal governments. But at the core it 
depends on an implicit continuation and expansion of mass incarceration—​
one that often becomes explicit in the form of “guarantees” for “occupancy 
rates” within contracts with the state.128 In other words, the underlying prem-
ise and need of the private prison industry is for more and more inmates to fill 
prison beds and for recidivism to remain high (thus ensuring high occupancy 
rates). As Schlosser puts it, “The higher the occupancy rate, the higher the 
profit margin,” and “the success or failure of a private prison is determined by 
the number of ‘man-​days’ it can generate.”129

The various labor unions of correctional officers constitute another pow-
erful vested interest in maintaining and expanding high levels of incarcera-
tion. In fact, these unions played a critical role in the passage of the “three 
strikes” law in California in 1994 (which was only scaled back in 2012 after 
California voters supported Proposition 36). The California Correctional 
Peace Officers Association (CCPOA) “poured millions into the campaign 
coffers of politicians who pledged to put more people behind bars, and ran 
aggressive ads against those who dared to cross them.”130 Beyond that partic-
ular issue, the CCPOA became a formidable force in California politics, as 
its aggressive campaign contributions successfully pressured political actors 
in Sacramento to push in an ever-​more punitive direction—​one that the rest 
of the nation followed.
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More recently, after seeming to back off from the punitive agenda in recent 
years, the CCPOA is once again supporting a plan to alleviate California’s 
overcrowding problem by building even more prisons.131 Meanwhile, prison 
unions elsewhere are also fighting back against proposed prison closings and 
most reform proposals, including the loosening of drug-​related penalties and 
sentences.132 “Otherwise progressive unions are taking reactionary positions 
when it comes to prisons, supporting addiction to mass incarceration. And 
when it comes to issues of prisoner rights in general, and solitary confinement 
in particular, they are seen as a major obstacle to reform.”133 In short, most 
of these prison guard unions have a clear, rational interest in the status quo, 
namely maintaining high levels of incarceration (or even expanding it fur-
ther), and in many states they have the financial resources to have an impact 
on the debate and policy decisions.

The economic implications of prisons go well beyond the facilities and 
staff who work there. As Hallinan shows vividly, prisons can represent a tre-
mendous boon to towns and communities where they are located, especially 
since many were built in poor, largely white areas deserted by oil companies 
and military bases, or “abandoned by traditional industries.”134 For example, 
the wages for correctional officers at a prison in Beeville, Texas, are about four 
times higher than the per capita income there, and these jobs and salaries help 
to boost local restaurants, bars, movie theaters, car insurance companies, and 
many other businesses.135 And Rebecca Thorpe has shown that state legisla-
tors in rural communities with prisons supported harsher criminal punish-
ments for non-​violent offenses than their colleagues, even when controlling 
for political party and other political views.136 In other words, those benefit-
ting economically from prison construction have sought to increase the mass 
incarceration of citizens from other (predominantly urban) areas.

Within prisons, one of the main opportunities for profit has involved 
phone companies. According to the standard model, the prison chooses a 
single phone company provider for an exclusive contract with a monopoly 
on pricing, and the phone company then returns kickbacks to the prison.137 
As Hallinan puts it, “on a one-​dollar phone call, the prison might make 40 
to 50 cents. In no time, corrections departments became phone-​call million-
aires. In 1997, New York rang up $21.2 million from phone-​call commissions. 
California made $17.6 million. Florida earned $13.8 million”138 This revenue, 
of course, came from the families of the prisoners—​in other words, from 
some of the poorest members of American society, who nonetheless paid 
these extremely high rates and fees for the opportunity to have some rare but 
precious contact with their loved ones locked away.139 In short, according to 
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Kukorowski, Wagner, and Sakala, the prison phone business model is that the 
“prisons and jails get their commissions, the phone industry gets the fees, and 
the families get the hefty bills.”140

The latest prison telecommunications venture involves video visitation, 
which began in 1995 and has expanded in recent years.141 Again, prisons 
sign exclusive contracts with private companies such as Global Tel Link, 
VuGate, and Renevo, which—​in the era of Skype and other virtually free 
and high-​quality video services—​provide grainy video connections that 
cost up to $1.50 per minute plus additional fees and charges. And while 
the companies and the prisons generate revenue from these systems, the 
inmates and their families have little recourse to complain about poor qual-
ity feeds, dropped calls, and high charges. Making matters worse, many of 
these same prisons have been working together with the companies to “shut 
down the traditional in-​person visitation room.”142 In other words, not only 
does online video visitation “run the risk of becoming exploitative,”143 but it 
comes at the expense of the “real” visits that are so important for prisoners’ 
future societal reentry.

Health care constitutes another major business undertaking within many 
prisons. Since prisons are constitutionally obligated to provide health care for 
all inmates—​the one population in the U.S. that “enjoys” such universal cov-
erage—​this represents a significant portion of prison budgets, often over 10 
percent.144 These costs have been increasing significantly as prisons have not 
only become more crowded, but they are also packed with ever-​older inmates 
who have expensive health needs. What might be viewed as a crisis situation 
could also be treated as an opportunity to make money, as companies such 
as Prison Health Services and Correctional Medical Services have swooped 
in to provide what they call “cost-​effective” care for prisoners.145 In 2005, “32 
states contracted with private companies for some or all of their prison health 
care services.”146 Of course, the quality of such care is suspect, at best.

Finally, many state prisons also generate tremendous revenue to state 
coffers by “employing” inmates in shops and factories that make prod-
ucts—​whether license plates, highway signs, flags, furniture, or clothing. The 
advantage to these state enterprises is that they can pay extremely low wages, 
sometimes measured in just a few dollars per day of work, without any ben-
efits, while saving on the cost it would take for “free” labor to make the same 
items and then selling certain manufactured products for lower prices than 
could be found on the open market.147 Although these enterprises pay lip ser-
vice to the rehabilitative notion that their workers benefit from job training 
that will reduce recidivism, the purpose is clearly profit-​driven.
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The opportunities for profit from the criminal justice and prison systems 
do not end when inmates leave prison. Just as with bail bondsmen on the front 
end of the criminal process, parole supervision on the back end has become 
increasingly privatized as well. Ten states now “contract with private agen-
cies to provide supervision of an estimated 300,000 clients on court-​ordered 
probation, typically for misdemeanor, low-​risk offenses,” and these operate 
with minimal regulation of the fees charged to parolees or the compensation 
provided to private parole officers.148 The increasing use of electronic moni-
toring and GPS tracking devices present further opportunities for economic 
profit-​making. And for the many people who are convicted of crimes but not 
sentenced to prison, private probation has become a huge and very profitable 
industry, making money off the fees and fines levied—​over $40 million a year 
in Georgia alone.149

Overall, putting these various features together, we see that there are 
numerous vested interests in the continued existence of a system of mass 
incarceration that locks up the largest number of people for the longest pos-
sible time. It is of course difficult to specify the extent to which these business 
interests have expanded mass incarceration, as opposed to simply profiting 
from it.150 But these companies are certainly well-​connected politically, hav-
ing built effective lobbying and campaign donation machines that have con-
sistently brought them suitable criminal justice results for several decades. 
On the other side, inmates themselves have few resources (as most are poor 
and rely on mostly outmatched prisoner-​rights organizations to defend their 
interests and rights) and virtually no voice (deprived of the right to vote, and 
with many restrictions on interactions with the media and outside world).

In comparative perspective, the extent of profit-​making off of prisons is 
almost incomprehensible, and it bears a distinctively American orientation. 
While other countries certainly do allow for negotiated contracts with pri-
vate companies for food and other provisions, and there are even some joint 
public-​private prisons, the circumstances are radically different. In our com-
parison cases, prisons remain under the control of state institutions, and their 
primary purpose remains to rehabilitate prisoners and return them safely to 
society—​rather than to view and treat inmates as moneymaking business 
ventures. This comparative distinction relates to broader differences between 
the European approach to the role of the state in society—​which connects 
to Europe’s more generous welfare state provisions, including health care, 
unemployment, retirement, and support for housing and living expenses—​as 
opposed to the American faith that private enterprise will achieve cheaper, 
more efficient, and ultimately better outcomes.151 The crucial role of business 
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interests in creating the current mass incarceration crisis in America helps 
to show the limits of a naïve belief that private enterprise will work in every 
context and setting. And the devastating effects of so many aspects of busi-
ness activities connected to prisons—​both on the prisoners themselves and 
their families, as well as on society overall that is left to foot the bill and solve 
the mass incarceration problem—​should put into question this distinctively 
American feature of criminal justice and prisons.

Conclusion
In an ideal statistical world, it would be possible to weigh competing explana-
tions against one another, while controlling for other possible variables. But 
the question of what explains American punitiveness does not lend itself to 
multiple regression analysis or scientific hypothesis-​testing. Moreover, com-
mon sense says that any explanation for such a complex and multifaceted 
phenomenon will involve a host of different and interrelated factors. This 
chapter has made the case that four distinctively American features of crim-
inal justice help to explain the divergence that took place since the 1970s, 
when the U.S. and European countries were relatively closely aligned. First, 
following the second emancipation of African Americans after the end of Jim 
Crow, incarceration became a new—​albeit less direct and overt—​method for 
excluding blacks from the vote and full participation in society. Second, the 
newfound political organization and strategic success of Christian evangeli-
cals pushed for a harsh, “eye for an eye,” approach to criminal justice. Third, 
the distinctively American practice of politicizing crime and punishment, and 
also holding elections for most prosecutors and judges—​within a political 
climate driven by money, fear, and negative campaigns—​created a situation 
whereby the label “soft on crime” became the kiss of death for any elected offi-
cial. Fourth, starting in the mid-​1970s, prisons transformed from essentially 
state-​run institutions aimed at rehabilitating inmates to profit-​driven busi-
ness ventures that combined political lobbying with an agenda that required 
ever-​more prison beds and prisoners to fill them.

Putting them all together, we see that each of these factors is almost exclu-
sively an American phenomenon—​with little relevance or applicability in our 
comparison countries of France, Germany, and the United Kingdom—​and 
also that each one was transformed in the mid-​1970s, precisely when mass 
incarceration in America began its steep climb. In other words, all four factors 
involve not only long-​standing (i.e., static) features of American history and 
society, but also—​and more importantly—​a similar temporal (i.e., dynamic) 
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change that mirrored the rise in mass incarceration. For it was over the course 
of the 1970s, 1980s, and 1990s that:  (1)  racial discrimination moved from 
being “explicit” to “implicit,” while being portrayed as a race-​neutral criminal 
justice problem; (2) religious evangelicals, with their harsh views on crimi-
nal behavior and support for retribution and stern punishment, organized 
and mobilized as a political force; (3) crime and punishment became highly 
politicized, whereby political elections for all offices—​including even prose-
cutors and judges—​engaged in modern campaign tactics, with fundraising, 
lobbying, and negative attacks and smear campaigns against opponents; and 
(4) various business interests realized that they could capitalize on the growth 
in the prison industry to create windfall profits. Collectively, these four fac-
tors helped to reshape American criminal justice and prisons by creating the 
most extensive, widespread, and punitive carceral system in world history.

Having accounted for the rise in American punitiveness that explains 
the current status quo, the next—​and final—​chapter concludes this book by 
exploring the possibilities for reform and a reversal of the trend of the past 
four decades. It addresses the promising bipartisan proposals and opportu-
nities that seem to have emerged only recently, while weighing the impact of 
the unexpected resurgence of “law and order” politics that contributed to the 
election of President Donald Trump. It also evaluates the potential for change 
in each of the four factors discussed in this chapter, showing some small steps 
toward improvement in terms of race, religion, politics, and business. And in 
a debate that all-​too-​frequently remains myopically focused on the U.S. alone, 
the Conclusion points to the importance of learning from other countries 
and models that have already worked. In short, it seeks to bring together the 
“lessons learned” from the comparative perspective of this book, in order to 
provide a menu of proven options that could help to transform and improve 
the quagmire of American criminal justice and prisons.
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Conclusion

Although the effects of the 2016 presidential election and the 
arrival of the Trump administration remain unclear, the outlook for the 
American criminal justice and prison systems is very different in 2017 than 
it was even a decade ago. The increases in all aspects of American puni-
tiveness that continued relentlessly throughout the 1970s, 1980s, 1990s, and 
2000s may have come to an end. After decades of ever-​“tougher” political 
and judicial decisions, recent years seem to indicate the early stages of a gen-
uine turnaround. This concluding chapter briefly reviews and evaluates the 
recent changes in both rhetoric and policy, providing grounds for a cautious 
optimism about the current “window” that has opened for criminal justice 
and prison reform. It then turns to the comparative perspective provided in 
this book to suggest lessons and models that could be applied successfully 
to the American context. And it closes with a normative argument about 
the moral obligation that society has toward its incarcerated citizens.

Reasons for Optimism
There are many reasons for optimism about a potential retrenchment of mass 
incarceration. For the first time in nearly four decades, the number of incar-
cerated people in the United States actually decreased slightly in 2009, and 
this has been followed by further (though still quite small) declines in the 
subsequent years as well. This reversal is extraordinary given that the number 
of prisoners had grown each and every year for the preceding 35 years.

 

 

 



U n usua lly   C ru el186

186

Perhaps more important, a surprising bipartisan alliance emerged in sup-
port of criminal justice and prison reform, bringing together a previously 
unthinkable coalition consisting of such liberal forces as the NAACP, ACLU, 
and George Soros, on the one hand, and the conservative “Right on Crime” 
movement, the National Association of Evangelicals, and the Koch brothers, 
on the other. Within Congress, this alliance is best captured by the voices and 
legislation of such leaders as Mike Lee (R-​UT), Rand Paul (R-​KY), and Cory 
Booker (D-​NJ), along with others in the Senate and House from both par-
ties. Although Senate Majority Leader Mitch McConnell (R-KY) has largely 
stayed silent, House Speaker Paul Ryan (R-WI) has added his support to the 
reform efforts, stating, “I think we need to let more people earn a second 
chance at life. Instead of locking people up, why don’t we unlock their poten-
tial?”1 Oddly enough, criminal justice reform has been one of the only issues 
that has engendered bipartisan support and action in an era of unprecedented 
partisanship and political division.

Although the recent reform movement is certainly a bipartisan effort, 
the real impetus and starting point has come from conservatives. During 
the heyday of the “tough on crime” era, Democrats not only offered lit-
tle resistance to the onslaught of increased incarceration and punitiveness, 
but they joined in and piled on. In fact, most Democrats vowed not to be 
“Willie Horton’ed”2 and suffer the fate of Michael Dukakis, whose presi-
dential campaign was doomed when he was accused of being soft on crime 
(among other things). They therefore avoided taking a stance that criticized 
mass incarceration or recognized the humanity of prisoners. As a result, in 
the words of Grover Norquist, a noted fiscal conservative who has been out-
spoken in criticizing the costs of maintaining such high incarceration rates, 
“Conservatives can have a conversation here that can actually move the ball. 
Only the Republicans can come forward and talk about saving resources at 
the same time that you fight crime because nobody believes the Democrats 
are actually going to punish crime.” Benjamin Jealous, former president of the 
NAACP, essentially agreed that reform will come from Republicans, since “so 
many Democrats have become reflexively afraid of appearing soft on crime.”3

In their engaging account of the recent transformation among conserva-
tives on mass incarceration, David Dagan and Steven Teles show and explain 
how this change took place.4 In 2011, one of the leaders of this nascent move-
ment was none other than Newt Gingrich—​who 25 years earlier had called 
for a “decisive, all-​out effort to destroy the underground drug empire,” and 
who supported and steered many of the policies and laws of the punitive 
era. This time, though, Gingrich spoke of “an urgent need to address the 
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astronomical growth in the prison population, with its huge costs in dollars 
and lost human potential.” He added, “The criminal-​justice system is broken, 
and conservatives must lead the way in fixing it.”5 Norquist and Gingrich then 
joined forces with other notable conservatives, including Pat Nolan, a former 
rising star in California’s Republican Party, who was convicted of bribery and 
sentenced to 33 months in a federal prison.6 Nolan and his family became 
connected with Prison Fellowship, an evangelical organization—created by 
Charles Colson, a former aide to President Richard Nixon who served time 
for his role in the Watergate scandal—which seeks to support prisoners 
and their families.7 Moreover, Julie Stewart, who founded Families Against 
Mandatory Minimums in 1991 after her brother Jeff was sentenced to five 
years in federal prison for growing marijuana, aligned with other libertarians 
to create a nationwide organization that has garnered tremendous attention 
and moral authority.8

These powerful advocates were without question “real” conservatives, and 
they thereby had an authenticity and influence that allowed them to avoid 
any accusations of being “soft” or “liberal.” And by creating an institutional 
platform through groups such as Right on Crime, they were able to change 
the terms of the debate within the conservative movement, and gradually 
build a coalition of other influential conservative allies.9 Most important, 
they carved out a safe space for both conservatives and liberals to begin a 
conversation within a new, supportive, and less politicized climate. In short, 
“The conservative evolution has enabled the United States to finally break the 
persistent upward trajectory of incarceration and put in play the prospect of 
seriously reducing the nation’s bloated prison population.”10

Meanwhile, around the same time period, the media coverage of crimi-
nal justice and prisons has not only increased in quantity, but the tone has 
shifted from emphasizing crime and criminality to highlighting institutional 
shortcomings, official violations and abuses, and stories of racism and human 
injustice. This has taken place within numerous individual newspapers and 
outlets—​both in print and online—​as well as by organizations such as The 
Marshall Project that collect, tabulate, and disseminate stories from around 
the country.11 Prominent newspapers, especially the Washington Post and 
the Guardian, as well as other independent analysts, have been tracking and 
publicizing incidents of police violence.12 And the protest activities of Black 
Lives Matter, along with the organized activism of groups such as Van Jones’s 
“#cut50” movement, which seeks to reduce the prison population by 50 per-
cent over the next 10 years,13 have generated regular and steady attention from 
the mainstream media.
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Several states are leading the way in criminal justice reform, and others 
are taking notice. In an “unprecedented experiment in mass forgiveness,”14 
California was forced to release thousands of prisoners (including lifers con-
victed of murder) following the 2011 Plata ruling by the Supreme Court. 
Despite this “astounding 17 percent reduction in the size of the California 
prison population,” there has been “no effect on aggregate rates of violent or 
property crime.”15 Texas was facing an enormous budgetary challenge in 2007, 
with projections of new prison construction to contain the ever-​increasing 
number of inmates. But rather than spend over $2 billion on new prisons, the 
state “invested $241 million in probation, parole, and reentry of non-​violent 
offenders.” Since that point, the “incarceration, recidivism, and crime rates 
have all decreased in Texas.”16 Similar findings emerge from studies in New 
Jersey and Kentucky, providing further support for early parole policies that 
includes supportive post-​release supervision.17

Many other states have passed a host of bills that are making a positive 
impact on criminal justice and prisons. The Vera Institute of Justice has been 
tracking these reforms for several years. In a 2014 report that focuses on the 
changes that took place in 2013, the Vera Institute finds that “35 states passed 
at least 85 bills to change some aspect of how their criminal justice systems 
address sentencing and corrections. These bills largely eschew the tough-​on-​
crime policies of the past, and reflect the gathering momentum for criminal 
justice reform in the United States.”18 In a 2016 report that addresses the 
reforms from 2014 and 2015, it affirms that “46 states enacted at least 201 bills, 
executive orders, and ballot initiatives to reform at least one aspect of their 
sentencing and corrections systems.”19 These include some of the following 
examples of state-​level reforms: judges in New Jersey now have more power 
to release defendants who cannot afford bail, rather than forcing them to stay 
in jail while awaiting trial; Idaho has 24-​hour crisis centers for mental health 
patients who would otherwise be locked up unnecessarily; Georgia and 
Louisiana now have special courts for military veterans who are charged with 
crimes; and Hawaii has established and supported programs that facilitate 
regular contact between children and their incarcerated parents.20 In addi-
tion, many states have legalized marijuana, and some (including Utah) have 
made heroin or cocaine possession only a misdemeanor.21 Even though many 
of these reforms were relatively minor and not necessarily “game-​changing” 
given the scope of mass incarceration, the collective impact and momentum 
across states has been significant.

On the federal level, the Obama administration implemented a series of 
criminal justice reforms, including banning juvenile solitary confinement, 
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phasing out the use of private federal prisons, and granting clemency to 
numerous non-​violent drug offenders.22 In fact, President Obama, who was 
the first president to visit a federal prison while in office, commuted the sen-
tences of more prisoners than any other president since Calvin Coolidge.23 
Although federal reforms usually have limited direct impact and are largely 
symbolic given that over 90 percent of prisoners reside in state facilities, the 
signals are important and can influence similar movement within states.24 
Moreover, in 2015 the Federal Communications Commission (FCC) 
passed new caps on phone rates, thus lowering the exorbitant cost of phone 
calls from all prisons and jails (federal and state), and thereby reducing the 
tremendous burdens on the budgets of the (usually poor) families of incar-
cerated people.25

At the same time, American public opinion seems to be moving away 
from punitive positions, in favor of alternatives to incarceration, lighter 
sentences, and rehabilitation programs within prisons. Perhaps this 
reflects the changing tenor of the discussion, driven in part by the atten-
tion paid to Michelle Alexander’s The New Jim Crow, coverage of Black 
Lives Matter protests, and video recordings of police violence and bru-
tality that have been widely distributed on social media. The American 
public seems to agree that “enough is enough” and to support different 
solutions to incarceration and punishment. For example, a 2015 survey of 
Texas residents—​hardly a liberal bastion—​commissioned by the conser-
vative Right on Crime organization showed, among other findings, that 
57  percent of Texans “would support legislation that would reduce the 
time an inmate spends in prison, so that they could spend some of their 
sentence being monitored under community supervision.”26 Moreover, 
a 2016 nationwide survey conducted by the Pew Charitable Trusts found 
that 60 percent of Americans (70 percent of Democrats and 50 percent of 
Republicans) agree that too many drug criminals are in prison, 79 percent 
support eliminating mandatory minimums for drug cases, and 85 percent 
favor programming in prison to reduce recidivism.27 And the import-
ant public opinion research conducted by Peter Enns demonstrates that 
American punitiveness has been declining on many fronts for the first time 
in several decades, with increasing support for less harsh terms and forms of  
punishment.28

For all of these reasons, and for the first time in nearly half a century, 
there are significant reasons for optimism about the possibility of significant 
change that could lead to a relative reduction in mass incarceration and this 
unusually cruel form of American exceptionalism.29
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Reasons for Caution
That said, there are still many reasons to remain circumspect about the 
long-​term prospects and outcomes of this reform effort. One is that the 
actual reductions in incarceration have been very marginal thus far. At the 
1.8 percent rate of decline of 2012, Marc Mauer and Nazgol Ghandnoosh 
estimate that it would take 88 more years—​until the year 2101—​for the 
prison population to reach the 1980 level.30 Moreover, the overall decline 
masks a great deal of unevenness across the country, as certain states (nota-
bly California, New York, and New Jersey) have reduced their prison pop-
ulations by 15–​20 percent over the past decade, whereas incarceration levels 
in other states have hardly changed.31 In other words, it is far too early to 
celebrate the declines in incarceration of the past several years. Overall, 
the U.S. remains by far the overwhelming leader in mass incarceration, and 
despite incremental reductions, this shows no sign of changing significantly 
in the foreseeable future.

As mentioned above, the legislative proposals in the U.S. Congress have 
generated a great deal of attention to these issues nationwide, but they are 
mainly restricted to federal laws and procedures, which only impact the 
approximately 215,000 federal prisoners; the additional 1,360,000 inmates in 
state prisons and 700,000 in state jails would not be affected by most of these 
federal-​level changes.32 And on the state level, although many states have 
implemented some incremental reforms on various criminal justice issues, 
only a few have really taken major steps to reverse mass incarceration, and 
other states have not even addressed the issue.

Part of the reason for the wide legislative variation across states stems 
from a lack of direction from the courts, as the Supreme Court has largely 
deferred to Congress and state legislatures on most issues related to criminal 
justice and prison policy (with the notable exception of the Plata decision 
discussed in Chapter 4). As a result, legislators feel little pressure—​whether 
from the courts or from voters, since people with criminal convictions 
hardly represent an organized or effective interest group or constituency—​
to make meaningful changes. Even if they realize that it is the “right” thing 
to do, there is not much of an electoral or political logic to supporting such 
reforms—​and of course many still fear the potential backlash should some-
thing go wrong.

As for the unusual—​and tenuous—​bipartisan alliance that has 
recently emerged, the terms of the debate have been framed primarily as 
an economic question that calls for a renewed cost-​benefit analysis in the 
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calculation and evaluation of state and federal budgets. Yet, according to 
Marie Gottschalk,

Recasting the problem of mass incarceration in econometric or cost-​
benefit language is problematic in many ways. It does little to challenge 
the excessively punitive rhetoric that has left such a pernicious mark 
on penal policy over the last half century. It also is no match for the 
considerable economic interests that are now deeply invested in the 
perpetuation of the carceral state. Furthermore, it constricts the polit-
ical space to challenge penal policies and practices on social justice or 
human rights grounds. Among elite policy makers and the wider pub-
lic, creating a safe, healthy, and humane penal system is generally not 
considered a credible and desirable public policy goal on its own. This 
goal has to be linked somehow to enhancing public safety and saving 
public money.33

In short, Gottschalk argues that not only does this approach ignore the larger 
human question about the effect of mass incarceration on people, families, 
communities, and society, but it actually legitimates the very neo-​liberal eco-
nomic framework that is partly responsible for the poverty and inequality 
that created this situation in the first place.34

One constant throughout the public debate has been the politically 
more “palatable” emphasis on drug convictions and “nonviolent offend-
ers.” Many of the arguments for prison reform highlight the examples of 
people serving extremely long sentences for “victimless” crimes such as 
drug possession or theft. In fact, virtually all of President Obama’s record 
number of commutations (1,715 in total) were granted to long-​serv-
ing prisoners who had committed non-​violent drug offenses. Yet while 
“nonviolent drug convictions are a defining characteristic of the federal 
prison system, [they] play only a supporting role at the state and local 
levels.”35 In fact, about 53 percent of those incarcerated in state prisons 
were convicted of a violent crime (often in addition to drug crimes).36 
In order to genuinely take on the deep and difficult challenges of prison 
reform, proponents will have to address the issue of violent crime, rather 
than settle for the “low-​hanging fruit” of non-​violent drug offenders. In 
short, the conversation about criminal justice and prison reform needs to 
address the circumstances surrounding the sentences, prison conditions, 
and opportunities for rehabilitation and societal reentry of (formerly-​)
violent criminals as well.
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In terms of partisan politics, the 2016 presidential election campaign 
pushed the limits of the reform consensus, and the election of President 
Donald Trump highlights the tremendous power of the old theme of 
“law and order,” with racially ​coded messages of fear of crime. Moreover, 
Trump’s stance and success has emboldened other critics of criminal justice 
reform, especially Senator Tom Cotton (R-​AK), who actually stated that 
the U.S. has an “under-​incarceration problem.”37 Although other conser-
vative supporters of reducing mass incarceration remained steadfast during 
a presidential campaign that they (like most expert analysts from all sides) 
expected Trump to lose, the Republican Party is now Trump’s party, and the 
momentum of the past few years—​even on the state level—​could easily be 
reversed.38 It remains to be seen whether the tenuous pre-​election biparti-
san consensus—​initiated and led by conservatives—​will survive within the 
Trump administration, or whether it will prove to have been a small blip 
on the long road toward continuing, perpetuating, and expanding mass 
incarceration.

As for public opinion, while there has without question been a shift away 
from the punitive model, the change has been more tentative than decisive, 
and it could easily shift back if politicians and the media renew their focus on 
crime and particular horrific incidents. As Peter Enns writes, “An uptick in 
crime, followed by the standard media coverage of crime, could push the pub-
lic back in a more punitive direction.”39 The examples from previous decades 
show that public opinion can be easily manipulated, particularly by reduc-
tionist messages based on fear.40 For example, New York governor Andrew 
Cuomo’s proposal to spend $1 million on prison education—​corresponding 
to just 0.036 percent of the state’s $2.8 billion budget for corrections—​was 
defeated after a popular uproar about public support for prison education, 
despite strong evidence that such programs are very effective in transforming 
people, saving money, and preventing future victims.41 Opponents of Cuomo’s 
plan coined slogans such as “Hell No to Attica University,” and three New 
York congressmen introduced a bill in the House called the Kids Before Cons 
Act. After this backlash, Cuomo quickly retreated.42 The example shows that 
highly politicized and fearmongering opposition to reform proposals can be 
extremely effective, even if research, logic, economic rationality, and common 
sense support the changes.

Overall, while the terms and tone of the conversation have clearly shifted 
in recent years, the challenges to criminal justice and prison reform remain 
multifaceted, deeply ​rooted, and extremely difficult to overcome.



	 Conclusion� 193

    193

Synthesis: Cautious Optimism
While it remains too early to evaluate the extent of change on the horizon—​
particularly after the tumult of the 2016 presidential election—​the current 
situation still represents a new opportunity for criminal justice and prison 
reform. For the first time in memory, there is a real conversation about—​
and movement in favor of—​such issues as holding police and prosecutors 
accountable for violations, shortening prison sentences, improving prison 
conditions, developing and supporting rehabilitation programs, allowing for 
early release and parole, and helping former prisoners with societal reentry. 
But there is also strong resistance to reform on each of these issues, and pro-
posals to reduce mass incarceration, to bolster the rights of people behind 
bars, and to support the formerly incarcerated with societal reentry rarely find 
smooth sailing to passage and implementation.

In short, the situation looks better than it has in many decades, but the 
support for change is extremely fragile. Under such challenging circumstances 
as a particularly gruesome crime situation, changing news coverage, or polit-
ical exploitation by President Trump or other like-​minded candidates on the 
federal or especially state level, it could fall apart very quickly.

The Role of Race, Religion, Politics,  
and Business in Lasting Reform

Chapter 8 identified four factors—​race, religion, politics, and business—​
that have a distinctively American flavor and that together help explain the 
unusual cruelty of American criminal justice and prisons. Obviously none of 
these explanatory factors can be eliminated or drastically changed overnight, 
but to the extent that reform is taking place, it would make sense for there to 
be some countermovement on each of them.

In terms of race, American society remains extremely divided along 
racial lines, with very different views and assessments of the criminal justice 
consequences of racial distinctions. But certainly the proliferation of vid-
eos of police and other institutionalized discrimination or brutality, along 
with much greater coverage of the everyday indignities that many African 
Americans face on a regular basis, has helped change the landscape on race. 
Although there may still be strong resistance to the agenda of Black Lives 
Matter and other such movements, there is clearly much greater awareness of 
the issues that were previously unknown to many white Americans.
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As for religion, there has certainly been a softening of the harsh “eye 
for an eye” retributive approach of so many evangelicals, along with a more 
humane attitude toward the new heroin crisis and addiction epidemic that 
has reached into middle-​class white America. Organizations such as Prison 
Fellowship aim to use a religious message of restoration, hope, and redemp-
tion to transform incarcerated people and support their families. And sup-
port for capital punishment among highly religious people and organizations 
has been declining as well.

It is difficult to find a clear direction in terms of politics, since so much can 
vary across individual races, depending on the particular region, background, 
and context. Indeed, the 2016 presidential election showed that the old “law and 
order” scare tactics employed by Donald Trump remain very effective in many 
parts of the country. Yet, at the same time, under the political cover and support 
provided by bona fide conservative organizations such as Right on Crime, we have 
been seeing a greater number of Republican politicians, along with some prosecu-
tors and judges, who are taking a moral or economic stand against mass incarcera-
tion. It remains to be seen whether future Republican candidates—​as well as their 
Democratic opponents, who may well respond to the Trump phenomenon with 
a “tough on crime” message that echoes Bill Clinton’s move in 1992—​will make 
crime, and especially the fear of crime, a major political issue in the future.

Finally, the business interests surrounding the prison industrial complex find 
themselves backpedaling for the first time in recent memory. Until the 2016 elec-
tion sent their stocks soaring, the private prison industry was reeling from the 
decision to close down private federal prisons. And the prison telephone compa-
nies are still coping with the FCC’s decision to cut phone rates substantially. This 
may change, of course, if the Trump administration pursues policies to bolster pri-
vate prisons once again. The situation will likely change, depending on the policies 
pursued by the Trump administration. Either way, these companies are savvy and 
will seek to make adjustments to find other areas and ways to profit from prisons 
(​one example is with “video visitation”). Yet there seems to be genuine movement 
and pushback against these industries, which until recently had little oversight, 
supervision, or even attention paid to their activities and profiteering.

Overall, while obviously the racial, religious, political, and business char-
acter of the United States are not features that can change in a matter of years, 
the country’s orientation in terms of the punitive policies, practices, and cul-
ture has been evolving very quickly in recent times. And since these are the key 
features that combine to define American exceptionalism, it is possible that 
changes on each of them may lead to a continuation of the recent decrease in 
the levels of punitiveness in the U.S.
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Comparative Advantage: Lessons from France, 
Germany, and the United Kingdom

Although wide-​ranging in substance and motivation, most of the discussions 
about American criminal justice and prison reform remain in a vacuum, 
focused almost exclusively on the situation in the U.S. But the chapters in this 
book have shown that other countries have experience with many of the very 
solutions that the U.S. is seeking to implement. Any reforms of the American 
model will obviously require careful application to the very particular and 
difficult American historical, societal, and political context, especially since 
most American courts and Supreme Court justices have famously rejected 
the relevance of foreign law and examples.43 Yet all protagonists in this policy 
debate—​and their supporters in academia and the general public—​would be 
well-​served to explore the positive examples that have a proven and successful 
track record elsewhere.

The previous chapters have made clear that there is not one simple, singu-
lar, or specific problem with the American model that, if fixed, would make 
the other deficiencies go away. In other words, plea bargaining, sentenc-
ing, prison conditions, rehabilitation, parole, and societal reentry all repre-
sent interlinked but largely distinct elements or layers of American cruelty. 
Reforming just one would not necessarily entail significant movement in the 
others. This suggests that genuine, overarching reform will require movement 
on multiple fronts, ideally in sync with one another. In other words, it will 
require a new vision and approach to criminal punishment and the treatment 
and rehabilitation of those who have committed crimes.

Fortunately, the comparative cases analyzed in this book suggest models 
on all fronts that work better and achieve results that are more efficacious 
and humane for both perpetrators and victims. Starting with plea bargain-
ing, American reformers should reduce the disturbingly high level of plea 
bargaining that exists across the federal and state systems, where fewer than 
5 percent of criminal defendants actually go to trial. They should also learn 
from the recent French and German experiments with plea bargaining, 
which limit the circumstances and types of cases in which it is possible. At 
the very least, if keeping the American structure—​though ideally there would 
be some rethinking of the current procedures for electing prosecutors and 
judges—​they should reconsider the balance of power between prosecution 
and defense, and also ensure the genuine neutrality and openness of the judge, 
while giving much greater scrutiny to the extent of actual “voluntariness” of 
guilty pleas.
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In terms of sentencing, there needs to be a nationwide recalibrating of 
the length of prison sentences associated with specific crimes, along with a 
clearer sense of the motivation of the sentence itself—​whether incapacitation, 
deterrence, retribution, or rehabilitation. If the main purpose is to protect 
society from criminals and crime, more consideration should be given to the 
fact that most criminals “age out” of their bad ways when they reach “crimi-
nal menopause” by around age 40 (and often much earlier). The comparison 
countries offer much to emulate in terms of sentences that are by no means 
lenient, but do not necessarily remove a person from society—​and from his 
or her family—​for excessively long periods of time either. In contrast, the 
French, German, and British sentencing structures are much more rational 
(by seeking to reduce crime and keep society safe) and humane (by taking 
seriously the punishment of removing people from their families and society 
for a sufficient but not exorbitant period of time). These suggestions are not 
unrealistic, even if they would require a recalibration of current practices. The 
Sentencing Project’s Marc Mauer has recently proposed that “federal sentenc-
ing structures should establish an upper limit of no more than 20  years in 
prison, except for exceptional circumstances,” a policy that would align the 
U.S.  with comparable European democracies without endangering public 
safety.44 And states and the federal government should capitalize on recent 
judicial momentum by banning life without parole (LWOP) for juveniles, 
and also potentially for many adult prisoners as well, which would align the 
U.S. more closely with the comparison countries that seldom or never apply 
LWOP sentences.

Turning to prison conditions, it is hard to imagine any significant changes 
without reducing the number of people being sentenced to prison, diminish-
ing the amount of time spent there, and increasing the opportunities for earn-
ing conditional release or parole. Indeed, overcrowding is a regular feature of 
American prison life, one that fuels violence, disease, and despair. And few 
reformers would argue in favor of building even more prisons in order to con-
tinue to warehouse the existing population more comfortably. Yet even within 
the existing physical structures of American prisons, greater attention should 
be paid to the demeaning lack of privacy, autonomy, rights, or recourse that 
incarcerated people are subjected to. Most European prisons are by no means 
pleasant or enjoyable settings—​and many are overcrowded as well—​but they 
build on the value that being sentenced to prison is punishment enough, and 
there is no need for added humiliation or degradation. In short, “Treat people 
like dirt, and they will be dirt. Treat them like human beings, and they will act 
like human beings.”45
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Improving the conditions within prisons goes hand in hand with offering 
programs that prioritize rehabilitation as a societal goal. This requires a shift 
in orientation to viewing “inmates” as human beings who can improve and 
develop life and vocational skills. European prison systems have been much 
more in touch with scientific research about the benefits—​both to incarcer-
ated people and the society to which they will eventually return—​of rehabil-
itation programs, addiction treatment, education, and job training. The goal 
should be to help people along a path to personal transformation such that 
their release will allow them to succeed and flourish on the outside, thereby 
reducing costs, crime, and victims, while also benefiting from the resources 
and ingenuity that truly committed and reformed people can bring to those 
around them.

Another crucial step for reform involves a reopening of discretionary 
parole, which has been stuck in a political vicious cycle since the Willie Horton 
ad of 1988, with devastating consequences to countless incarcerated people and 
their families. American politicians are stuck in a position of fear that one mis-
take will cost them their careers. Yet the European models show that when 
conditional release and parole decisions are made separately from the political 
realm, not only can demagoguery and fearmongering be avoided, but produc-
tive incentives and choices can be built and made based on rational evidence 
and assessments. Reforming parole in the U.S. will require either a dramati-
cally different orientation by politicians (which is unlikely, at least in the short 
term) or the depoliticization of the entire process, such that parole decisions 
would be made by panels of counselors or experts, rather than elected officials. 
It would also require the adoption of the European approach illustrated by 
Germany’s system that states that “the exclusion of all risk is not required—​
a ‘justifiable’ degree of risk is accepted.”46 This “risk tolerance” must be able 
to overcome the occasional mistake that will be painful and lead to headlines 
and accusations—​because otherwise the political incentive is to keep every-
one locked up indefinitely out of fear that one person will reoffend. Reformers 
should learn from the European countries and attempt to implement clear and 
attainable incentives and goals for tangible rewards in terms of sentence reduc-
tion, interaction outside of prison, personal visits (including conjugal visits), 
furloughs, and ultimately conditional release.47 Overall, a more judicious 
application of parole would alleviate some of the tremendous overcrowding 
in American prisons, especially if used in conjunction with effective rehabilita-
tion programs that would help to further reduce the risk of recidivism.

Finally, for those prisoners who are eventually released, the American 
system offers few genuine chances to embark on a “second chance” when they 
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face severe and lasting restrictions on their citizenship (voting, running for 
office, or serving on juries), employment, and housing. The European models, 
in contrast, offer tremendous privacy protections (with exceptions for spe-
cifics crimes that have bearing on certain types of potential employment), 
and they are based on the notion that the punishment ends when the person 
leaves the prison. Implementing these types of reforms in the U.S. would be 
difficult given the vastly different welfare state traditions and support for the 
poor and disadvantaged, but it would require going well beyond “Ban the 
Box” campaigns in order to provide genuine support for former criminals and 
prisoners to develop a law-​abiding and productive life after incarceration.

A New American Vision
As explained in the Introduction to this book, even though other scholars 
have studied, analyzed, and criticized the American criminal justice and 
prison systems, most have worked within an exclusively American perspec-
tive. And while many of these accounts have been powerful and revelatory—​
indeed, they have inspired the writing of this book and illuminated many of 
its contents—​they remain limited by their singular focus on the U.S., which 
unintentionally forecloses other models and solutions. In contrast, what this 
book has attempted to show through the comparison to France, Germany, 
the U.K., and occasionally other countries, is that there are other, better, safer, 
more cost-​effective, and more productive ways to handle the punishment of 
crime. In other words, rather than examining and debating specific issues on a 
one-​dimensional American timeline of past and current practices, one should 
consider other dimensions, namely the traditions and procedures that have 
worked and do work in other countries.

It should be clear, I hope, that being caught in a criminal justice and prison 
system is not—​and arguably should not be—​a positive or pleasant experience 
anywhere. But there are degrees of suffering and degrees of cruelty, and the 
analysis contained in this book has shown that the U.S.  is on a completely 
different level for all of the elements of the “life cycle” of criminal justice—​
literally off the charts on every single measure. For people who are familiar 
only with the modern American way, this may seem to be the “natural” state 
of affairs—​simply reflecting “the way it is.” But hopefully this book has helped 
to open their eyes to other ways, methods, practices, and ideals that are not 
only different, but clearly better. And why not strive to apply some of these 
approaches to the U.S., particularly in this new—​and hopefully not short-​
lived—​era of reform and potential “de-​incarceration”?

 



	 Conclusion� 199

    199

It is not hard to anticipate the vitriolic attacks of the “tough on crime” 
true believers—​particularly following the recent election of a “law and order” 
president—​who condemn any reformist arguments as being “soft,” “lenient,” 
or “coddling criminals.” They often find a particularly shocking example of 
a brutal crime and then generalize and distort it as if reformers want to let 
such a perpetrator go free, or as if the victim of a crime has been forgotten 
and should be avenged. Of course, it is important never to forget that many 
people in prison have done something bad, sometimes horrible, and that they 
deserve to be punished—​both for what they did, and to prevent other crimes 
and victims. But do they deserve to be subjected to constant fear, frequent 
violence, and perhaps rape, for periods of time that are considerably longer 
than people convicted of similar offenses in other countries?

Ultimately, we as a society must leave politics and venom aside and ask 
ourselves how we treat our fellow citizens and human beings. How would we 
want our friends, family members, even ourselves to experience punishment 
for a terrible mistake? It is not surprising that some of today’s influential con-
servative reformers “saw the light” after themselves serving time in prison—​
when they were able to experience firsthand the humanity and suffering that 
lies within prison walls, lost from and to society.

In the end, we must decide whether we have a moral obligation toward 
our fellow citizens who are incarcerated. Do we treat them as people who 
have made bad choices, but can still be redeemed and restored, thus making 
true on the otherwise empty promises of “second chances”? Or do we ware-
house them, humiliate them, and punish them repeatedly on a regular basis—​
and feel self-​righteous about it? The lessons learned from the comparative 
European cases certainly do not provide all the answers, but they open up new 
perspectives, suggest other possible routes and outcomes, and provide hope 
and inspiration that genuine and lasting reform to American unusual cruelty 
may in fact be possible.
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