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Foreword

Frank Keating
Governor of Oklahoma

How pervasive is regulation in our modern society? The car you
park in your garage bears a state license tag, perhaps a locally issued
safety and emissions sticker, and all manner of fuel economy and
antipollution devices under the hood mandated by various federal regu-
lators. Your television and radio receive signals regulated by the Federal
Communications Commission. If Aunt Mabel comes to visit, she flies in
on an airline regulated by the Federal Aviation Administration. In your
fishing tackle box is a state fishing license. You use electricity at state-
regulated rates. The gas you use to heat the tea kettle is regulated. So are
the medicines in your bathroom cabinet. The pacemaker the surgeon
installs in your chest was approved and tested by the Food and Drug
Administration, along with the meat and milk and bread in your
kitchen. You have to show proof that Johnny and Susie have been vacci-
nated for smallpox before they can enroll in a public school, which uses
textbooks selected by a state regulatory board. On the schoolbus that
brings them home are placards and warnings mandated by regulators.
The bus driver needs a special driver’s license and has to attend a special
training class. So does the crossing guard. Johnny's toys have passed rig-
orous safety testing. So has the mattress he sleeps on.

As you tuck Johnny in for the night, the regulated airplane following
a prescribed path in regulated airspace carrying Aunt Mabel home flies

Vi
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over your thoroughly regulated house with its thoroughly regulated con-
tents. Among its contents is a thick file labeled “Taxes,” which help pay
for all that regulation. Americans increasingly question whether govern-
ment’s vast regulatory apparatus delivers value for money; whether it
focuses on the right things; whether it actually succeeds in protecting
consumers and reducing their risks. Sometimes they offer simpleminded
prescriptions—such as “less regulation” or “regulation with a smile”—
that do not match the complexity of modern society.

Malcolm K. Sparrow, a professor at Harvard University’s John F.
Kennedy School of Government, has wrestled with the issue of regula-
tory and enforcement practice and has emerged with a very attractive
proposal for reform: that regulators should “pick important problems
and fix them.” As for unimportant problems, they should leave them
alone.

Professor Sparrow and | share a common background, he as a detec-
tive chief inspector in Great Britain, | as an agent for the Federal Bureau
of Investigation. Neither of us is against regulation: we both know the
importance of effective crime control and also the importance of profes-
sionally managed and properly directed enforcement actions. But we
also know, from our practical experience, how hard it is for regulatory
and enforcement agencies to abandon areas that are no longer impor-
tant and to—circumspectly—move into unfamiliar areas that have
become important. Since leaving the FBI, | have had the privilege of
serving as a prosecutor; as a state legislator; as an official of the (federal)
Justice Department, the Treasury Department, the Department of Hous-
ing and Urban Development; and as a state governor. | have seen the
business of regulation from many angles. Regulations are essential for
public peace and order, for health and safety, and for our mutual con-
venience. It is wise to prohibit human behaviors that endanger or seri-
ously inconvenience others. Society has a right and an obligation to act
collectively, through government, to prevent others from selling rotten
meat, or flying airliners into one another, or engaging in fraudulent busi-
ness practices. Of course we need regulations. There are too many of us,
living too close together, to manage without them.

But although we need regulations, we do not need regulators who
are, in Sparrow’s words “nitpicky, unreasonable, unnecessarily adversar-
ial, rigidly bureaucratic, [and] incapable of applying discretion sensi-
bly.” Sparrow also suggests that the competitiveness of American busi-
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nesses depends to a significant degree upon our ability to reform our
regulatory philosophy and practices.

In recent years, Democrats and Republicans alike have tackled regu-
lation. Both groups say we need less of it, and both have created more of
it. Many efforts at regulatory reform have turned out, in retrospect, to
be little more than regulatory rearrangement. Not enough has been
achieved in terms of focusing regulatory attention on crucial matters,
taking the focus off unimportant matters, and making regulators
responsible for delivering results that matter. Most recently we have
watched the Clinton-Gore administration try to “reinvent government.”
The reinvention approach emphasizes improving customer service
(which is valuable) but ignores the core issues of regulatory effectiveness
and the management of enforcement operations.

Professor Sparrow provides a beguilingly simple idea: regulatory and
enforcement operations constructed around an explicit risk control
strategy. He demonstrates how extraordinarily demanding implementa-
tion of this idea is, but he also demonstrates how a few pioneering agen-
cies have made significant strides in this direction. | hope many others
will follow.






Foreword

Patricia McGinnis
Council for Excellence in Government

The Council for Excellence in Government is a nonprofit,
nonpartisan organization committed to improving the performance of
government and promoting greater citizen trust and participation in
government and governance. The Council’'s membership consists of
business and nonprofit leaders who have served in government.

The American people, according to the findings of the Council's polling
on public attitudes toward government, think government's regulatory
functions play a major role in determining their quality of life, especially
in the areas of environmental protection, health, and safety. Most say they
have benefited from government programs in food and drug safety, con-
sumer protection, and workplace health and safety and think government
should play a major part in these areas. At the same time, they regard cur-
rent regulatory practices as costly—pushing up the price of products and
services—and insufficiently oriented toward valuable results.

The Council is therefore pleased to sponsor Malcolm K. Sparrow’s
useful and engaging examination of regulatory and enforcement prac-
tice, which reveals many of the vogue prescriptions for regulatory
reform as insufficiently cognizant of the underlying nature of the regula-
tory task. The regulatory function routinely involves use of the coercive
power of the state against individuals or corporations. The satisfaction
of those individuals or companies, although important, is perhaps less
important in that moment than the broader public purposes that regula-
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tion serves. At the same time, those who are regulated (and who may
find themselves the target of enforcement actions) deserve fair and digni-
fied treatment. Managing the coercive power of the state, and the
inescapable discretion that accompanies it, thus presents regulatory and
enforcement managers with challenges largely without parallel in the
private sector or in the service aspects of government’s role.

Professor Sparrow’s study examines a broad range of innovative pro-
grams and uses them to tease out the essence of a nhew—and | think
extremely promising—model for regulatory practice. This risk control
or problem-solving strategy focuses on task-oriented management, rig-
orous measurement methods, and new systems of accountability. As a
framework for regulatory reform, centered on the core idea of risk con-
trol, this book should resonate well beyond its immediate audience of
regulatory managers. | commend it to members of the Congress and
congressional staff members who design and oversee the regulatory
functions of government; and to political scientists, teachers, and others
concerned with improving the performance of government.

During the preparation of this book, the council was pleased to host,
in Washington, D.C., a series of highly productive roundtable discus-
sions involving regulatory practitioners across government. Among the
participants were representatives of federal regulatory programs that
have recently won the Innovations in American Government award
(sponsored by the Ford Foundation and administered by Harvard's
Kennedy School of Government in partnership with the Council for
Excellence in Government). These innovators developed their successes
in the fields of occupational safety and health, new drug approvals, con-
sumer product safety, sweatshop prevention, pension security, tax collec-
tion, and immigration. The Council is delighted with the recognition
they receive here. The Council believes strongly in the value, as a learn-
ing tool, of innovative problem solving.

We are even more pleased that this collection of regulatory successes,
coupled with the experiences of many other pioneering agencies, points so
clearly toward a whole new model of regulatory conduct, one that reem-
phasizes the fundamental purposes for which agencies of social regulation
were created: to reduce risks, to eliminate hazards, and to solve some of
society’s thornier and more intractable problems. Professor Sparrow’s
analysis shows what it takes, in practice, for regulatory bureaucracies to
deliver that kind of performance. Given the current pressure for results-
oriented government, this work could not have come at a better time.



Preface

In 1994, in Imposing Duties: Government's Changing Approach to

Compliance, | compared the professions of policing, environmental pro-
tection, and tax administration, and discovered that the three profes-
sions had much in common in both the pressures for reform that they
faced and the adaptations they were making in response.l This com-
monality was striking given the almost complete absence of communica-
tion between practitioners of these professions.

Imposing Duties was modest in two senses. First, it made no claim of
relevance to any broader set of regulatory or enforcement professions.
Second, it did not present, nor did it purport to present, empirical evi-
dence that the emerging strategies were demonstrably more effective
than traditional enforcement-centered approaches—nor that the strate-
gies described were necessarily the best of the available options. The
purpose of that book, quite simply, was to demonstrate to practitioners
in each of those three professions that they were by no means alone in
the issues they faced, the ideas they embraced, and the aspirations they
held. By examining those issues, ideas, and aspirations across profes-
sions | hoped to give practitioners a broader frame of reference within
which to contemplate their own dilemmas, a richer variety of initiatives
and examples to consider, and a new set of colleagues with whom they
could usefully converse.
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Of the reviews of the book that appeared, one of the more interesting
begins like this: “Malcolm K. Sparrow's Imposing Duties is one of the
most stimulating, profound, and original books to be published in pub-
lic administration in many a year. At the same time, it is seriously flawed
in methodology, and its basic assumptions cannot be verified.”2 With
respect to the cross-professional comparison (spanning policing, envi-
ronmental protection, and tax administration), the reviewer observes:
“No one has ever looked at these activities from this vantage point, but
when readers see new organizational developments through the eyes of
this ex-policeman, they are almost persuaded that some powerfully
important changes in the entire enforcement and regulatory landscape
are looming.”3

Five years on, |, for one, remain “almost persuaded” (and quite hope-
ful) “that some powerfully important changes in the entire enforcement
and regulatory landscape are looming.” My worry, though, is that they
may loom, and continue to loom, and then eventually recede; that a sig-
nificant opportunity may be missed. If it is missed, the reason, most
likely, will be a collective failure to understand exactly what the oppor-
tunity was.

The current accumulation of pressures on regulators, coupled with
the rich experience of recent regulatory experiments and innovations,
presents a very special opportunity: to define, or substantially refine, the
professional craft of regulatory practice and to design administrative
and organizational arrangements to support a new regulatory crafts-
manship. My hope for this (new) book is that it will help regulators, leg-
islators—and anyone else concerned with or affected by the quality of
regulatory practice—understand the nature of that opportunity and help
them realize the benefits it brings.

But why a new book, and what of Imposing Duties? If anything
Imposing Duties was published too early, before the usefulness of cross-
professional discussions was generally accepted by regulatory practition-
ers and before the congressional assaults on key federal regulatory agen-
cies (early in 1995) brought the issues of regulatory reform into such
stark relief. Now, the challenges of regulatory reform confront govern-
ment squarely and urgently and are seen by many as the major unre-
solved issue, both political and intellectual, within the realm of govern-
ment reinvention.

This book is not a reissue, nor an update, of Imposing Duties.
Expecting that many readers drawn to this work will have already read
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that one, | have taken care not to replicate material adequately stated
there. Some of that material, such as the discussion of information man-
agement and analytic support, seems just now to be coming of age. |
urge readers not familiar with Imposing Duties to explore it, not least
because it contains greater detail of the travails of policing, environmen-
tal protection, and tax administration than you will find here.

There are many compelling reasons to add to that previous work.
First, it has become clear that the issues and discussion have relevance
considerably beyond the three regulatory professions examined in that
book. Neither occupational safety and health nor customs services were
mentioned. Nevertheless, the Occupational Safety and Health Adminis-
tration purchased a copy for nearly every employee, regarding its discus-
sion as central to that agency’s reinvention dilemmas. The problem-solv-
ing approach (translated from the police profession) was formally
incorporated both into OSHA's plan for the redesign of the agency and
into the U.S. Customs Service’s strategic problem-solving program
(which reconstituted the Customs Service approach to its interdiction
responsibilities). Further, the New Zealand Ministry of Fisheries has
relied heavily on the ideas contained in Imposing Duties in developing a
fisheries compliance strategy, despite the fact that the book does not
mention fisheries. So | am ready now to be a little less modest about the
degree to which these matters apply to other areas of regulation.

Second, the pressures on regulatory practice are international in a
way that Imposing Duties does not suggest. Over the intervening years |
have worked with Canadian federal authorities and have had the oppor-
tunity to hold discussions with executives of regulatory agencies in Aus-
tralia, New Zealand, and Latin America. The Organization of Economic
Cooperation and Development, based in Paris, which offers help to its
twenty-nine member countries in evaluating and developing public pol-
icy, reports that regulatory reform is now the number one subject upon
which member countries seek guidance.

Third, | have learned much about the perils of trying to reform regu-
latory practice. | have had the privilege of working closely with a num-
ber of regulatory agencies over a protracted period, as they have grap-
pled with various stages of reform: most intensively with OSHA, the
Customs Service, and Florida’s Department of Environmental Protection
(the largest environmental agency at the state level, having three times
the staff of OSHA); and less intensively with the Internal Revenue Ser-
vice, the Massachusetts Department of Revenue, Revenue Canada, the
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Environmental Protection Agency (specifically around issues of perform-
ance measurement), and the Health Care Financing Administration
(around the control of health care fraud).

I have discovered what | should have known: that ideas—Iike “pick-
ing important problems and fixing them”—which seem beguilingly sim-
ple and sensible can present enormously complex implementation chal-
lenges. Virtually every piece of supporting administrative machinery
(such as budget processes, strategic planning, performance reporting,
and information management) serves to hold regulators to past practice,
and each has to be substantially perturbed to make room for new regu-
latory behaviors. It is now time to share some of that practical experi-
ence. Executives of regulatory and enforcement agencies, even if they
know exactly how they would like their agency to behave, might appre-
ciate a practical discussion of where and how to begin, of the traps that
lay ahead, and of how others have either avoided or fallen into them.

The methodology for this book may appear to many academics as
flawed as, or perhaps more flawed than, that of Imposing Duties. Hav-
ing been actively engaged in the field, working inside or alongside these
agencies, | cannot offer detached and dispassionate evaluation. | am nei-
ther detached from, nor dispassionate about, any of this. The reviewer
of Imposing Duties appealed for such: “But someone has to demon-
strate that measures other than tough enforcement have positive social
payoffs. . . solid, causal research into the effect of particular alternative
strategies is the best way to go.”4

Whether and when alternatives to enforcement have positive social
payoffs are questions that occupy many regulators, legislators, and oth-
ers who have witnessed the proliferation of regulatory alternatives.
Some ask, more pointedly, which approach—hard or soft—works best.
If regulators were required to abandon their enforcement tools, that
might be an important question to ask. However, ever hopeful that | can
lay out a vision of a more sophisticated regulatory craft, the question
seems no more useful than asking whether the use of antibiotics is supe-
rior to surgery; or for a carpenter, whether a hammer is a more effective
tool than a lathe. The answer is obvious: it depends what you are work-
ing on. The essence of craftsmanship lies in picking the right tool for the

job, knowing when to use them in combination, and having a system for
recognizing when the tools are inadequate so that new ones can be
invented. The opportunity now confronting regulatory executives, given
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their diverse experiences with new methods and programs, is to learn
how best to manage the increasingly complex regulatory craftshop.

I cannot offer here the “solid, causal research” to answer the ques-
tion of whether softer approaches work better, at the agency or aggre-
gate level, than traditional enforcement-centered approaches. | can,
however, explain where that question comes from, at what stage in an
agency’s reform process it is likely to arise, and the practical damage
that getting hung up on it can do. | can explain why it is more advanta-
geous to ask and answer some different and more fundamental ques-
tions about the character of the regulatory business. Through working
with regulatory executives, | have come to appreciate the realities of
operational life, wherein important decisions about resource allocation
and tool selection have to be made in a hurry, with imperfect informa-
tion, without the luxury of control samples, and in the messy environ-
ment of the democratic process. My goal is to help practitioners cope
with that operational challenge.

The topic of regulatory reform touches an alarming number of estab-
lished academic disciplines. To deal with the subject in a comprehensive
way would demand mastery of criminal justice, compliance psychology,
public regulation, public administration, public management, organiza-
tional theory, political science, institutional analysis, program evalua-
tion, economics, crime prevention, sociology, criminology, regulatory
law, and the emerging risk sciences. To speak with any authority, per-
haps academic commentators should also be required to know the par-
ticular sciences relevant to each regulatory field: biology, chemistry, and
physics (for environmental protection); industrial engineering and indus-
trial hygiene (for occupational safety and health); toxicology, radiology,
and medicine (for public health). Each one of these many disciplines has
its experts and champions, most of whom will be disappointed by this
book, for I have dipped into most of these literatures but have mastered
none.

Rather than making a significant contribution to any one of these
specialist literatures, | have a different hope. In 1967 Harvey Brooks,
addressing professional engineers, wrote: “The dilemma of the profes-
sional today lies in the fact that both ends of the gap he is expected to
bridge with his profession are changing so rapidly; the body of knowl-
edge that he must use and the expectations of the society that he must
serve.”5 | have tried to select, from the enormous range of knowledge
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available, those concepts and insights most relevant to regulatory pro-
fessionals and to mix in the practical experiences that seem most imme-
diately instructive. | offer this book for those professionals who are try-
ing to figure out what to do, and for those legislators and overseers who
are trying to figure out what to ask for and what they can reasonably
expect. | hope it helps them make sense of it all.
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Introduction

Early in my academic career | discovered that before | get too far
into a lecture it is worth checking whether | am in the right classroom,
with the right audience, and that everyone agrees what subject is to be
covered. The term regulatory reform means so many different things to
different people that | should explain carefully, and early, which particu-
lar aspects this book addresses, for many regulatory reformers will not
find their major interests represented here.

The subject of this book is the reform of regulatory and law enforce-
ment practice, so it has more to do with changing the behavior of regu-
lators than with changing regulations. It is more about management
than about law. As such, the book is intended for government officials
who have regulatory or law enforcement responsibilities, includes
police, customs, any other agencies that use enforcement powers, and
any internal departments that play a watchdog function (such as the
offices of inspector general), even though many of these do not normally
think of themselves as regulators. The book is also intended for legisla-
tors, overseers, and others who care about the nature and quality of reg-
ulatory practice and who want to know what kinds of behavior and per-
formance they should demand from regulatory and enforcement

agencies.



2 INTRODUCTION

The Distinctive Nature of Regulatory and Enforcement
Responsibilities

The important features that distinguish regulatory and enforcement
agencies from the rest of government are precisely the important fea-
tures that they share. The core of their mission involves the imposition
of duties. They deliver obligations, rather than services.

Society entrusts regulatory and enforcement agencies with awesome
powers. They can impose economic penalties, place liens upon or seize
property, limit business practices, suspend professional licenses, destroy
livelihoods. They can restrict liberty, use force, and even kill—either in
the heat of some dangerous moment on the street or through the cold
calculation of the execution room. They use these powers not against
foreigners in war but against citizens in peacetime. How regulatory and
enforcement agencies use these powers fundamentally affects the nature
and quality of life in a democracy. Not surprisingly, regulators are scru-
tinized more closely and criticized more regularly for their uses or
abuses of power than for their stewardship of public resources. Their
routine use of state authority and coercion distinguishes them from the
rest of government and carries its own distinct strategic and managerial
challenges.

The nature and quality of regulatory practice hinges on which laws
regulators choose to enforce, and when; on how they focus their efforts
and structure their uses of discretion; on their choice of methods for
procuring compliance. Yet the vogue prescriptions for the reinvention or
reform of government, which have been swirling around regulatory
executives for close to ten years, say little about these issues and some-
times seem to ignore them altogether. The popular prescriptions for
reform focus on service, customers, quality, and process improvement,
not on compliance management, risk control, or structuring the applica-
tion of enforcement discretion. They rely heavily on management tools
and methods imported from the private sector, which has few compara-
ble challenges.

Of course, the prescriptions for customer service and process
improvement can be useful in the regulatory context and have been
applied to considerable effect by many agencies. But they will never be
enough; these ideas are unlikely to provide complete or satisfactory pre-
scriptions for regulatory reinvention or reform, because regulatory func-
tions represent an anomaly in the context of customer-driven govern-
ment. When people are arrested or fined or have their license revoked or
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their property seized, most often they are not pleased. Government does
not seek to serve them in that instant. In many cases government creates
an experience for them that is by design unpleasant. Of course, those
being arrested, fined, or forced into compliance are entitled to be treated
fairly and with human dignity. But when law is put in action against
them, they receive treatment they did not request, did not pay for
directly, will not enjoy, and will not want to repeat. In this context, the
notions of quality governance in widest circulation simply fall short.
The notion of customer falls short. Regulators need a broader vocabu-
lary, so they can think in terms not only of customers but of stakehold-
ers, citizens, obligatees, objects or targets of enforcement, beneficiaries,
taxpayers, and society.l The underlying nature of the regulatory busi-
ness requires that individual or private satisfaction be weighed against,
and often sacrificed to, broader public purposes. Whatever difficulties
we face in translating service models to government will be most acute
in regulatory and enforcement domains.

Regulators have learned the value of adopting customer service ideas
for certain aspects of their business, but most are aware that they need a
broader portfolio of ideas as they search for strategies that are at once
economical with respect to the use of authority and genuinely effective
in procuring compliance and mitigating risks.

A Focus on Regulatory Practice

Why focus on regulatory practice rather than on the quality of the regu-
lations themselves? | am grateful to my colleague Cary Coglianese for
his neat partition of regulatory reform issues into four major subject
areas: the scope of regulation, its nature, its locus, and the behavior of
regulators. The first area (scope) covers issues of deregulation, reregula-
tion, and regulation of emergent risks or markets. The second (nhature)
covers consideration of alternative forms of regulation, such as the use
of tradable permits in pollution control and the establishment of negoti-
ated resolution procedures. The third (locus) covers questions of central-
ization or decentralization, levels of regional or local autonomy, and in
the United States centers mostly on the relationship between federal and
state law. The fourth (behavior) covers the strategies, tactics, policies,
operational methods, and culture of regulatory agencies.

Whatever changes the first three areas of reform may produce, and
whatever amendments to law result, it falls to regulatory agencies to
implement them. The style and nature of their implementation can
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surely make or break any new set of rules. Philip Howard, in his popu-
lar assault on the suffocating nature of regulatory law, observes: “Law
can't think, and so law must be entrusted to humans, and they must
take responsibility for their interpretation of it.”2 Part of the solution to
the overwhelming mass of centralized, prescriptive regulations, Howard
says, is to give regulators greater latitude and discretion, so they can
make sensible judgments in response to individual situations—because
the application of blanket prescriptions leads, in particular cases, to
foolishness. Twelve years earlier, Eugene Bardach and Robert Kagan
were similarly struggling with the problem of “regulatory unreasonable-
ness,” and they too pointed to the role official discretion would
inevitably play in any resolution:

Much that is excessive about protective regulation springs, at one
level, from the overinclusiveness of centrally formulated rules
applied broadly to enterprises that differ in technology, attitudes,
capabilities, potential for harm, and costs of abatement. In some
degree this problem arises . . . from the sheer technical difficulty of
writing suitably differentiated rules, and in some degree it arises
from the inflexibility that our legal and moral norms impose on
governmental conduct. Whatever the constellation of causes,
though, one obvious remedy for the problem is to institutionalize a
certain amount of official discretion to mitigate the effects of over-
inclusive rules either at the field enforcement level or in the course
of higher-level appeals and reviews. This could mean creating
explicit legal authority for inspectors to overlook certain viola-
tions, authorizing enforcement officials (in conjunction with regu-
lated parties) to work out alternative means of reaching regulatory
goals, introducing more explicit bargaining over compliance
schedules, transforming inspectors from “cops” into “consultants”
in some areas, or any number of other things.3

Regulatory agencies exercise discretion as a matter of course—and at
many different levels. At the higher managerial levels, executives have con-
siderable latitude in allocating resources, constructing programs, assigning
personnel, focusing inspection and enforcement programs, choosing where
and how to expend the agency's efforts, and setting the nature and style of
their interactions with the regulated community.4 Such latitude sometimes
derives from authorizing statutes, having been consciously granted by law-
makers. More often it results from ambiguous or conflicting mandates,
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overlapping jurisdictions, the need to respond quickly to changing condi-
tions not foreseen in law, or the simple fact that agency resources are
insufficient to do everything, so somebody has to make choices.

At the field level, inspectors, auditors, and enforcement officers hold
considerable power to do good or evil, to dispense justice or injustice.
Police patrol officers and regulatory inspectors work mostly alone or in
pairs and far out of sight of supervisors. The enforcement myth, which
has so often saved regulators from having to account for their uses of dis-
cretion, is that they enforce the law uniformly, across the board, without
fear or favor. It is not, and was never, true. They choose not to enforce
laws for many reasons, some good, some bad: they did not have time,
they were on their way to something more important, there were too
many violators and no sensible way of choosing between them, it was a
silly law, making the arrest would have provoked a riot, the offender had
political connections or was a friend or worked for the IRS or had a
sticker on his car acknowledging contributions to a police charity.

Granting broader discretion to regulators may serve to moderate the
excesses of centralized, command-and-control-style legislation. It also
brings its own dangers. Bardach and Kagan point out how regulatory
regimes can appear oppressive, not because the laws are flawed but as a
result of the behavior of individual enforcement officials: “The present
[1982] discontent with protective regulation, as expressed in most com-
plaints about it, has almost nothing to do with aggregate costs and
almost everything to do with particular costs and aggravations imposed
by particular enforcement officials on particular institutions and busi-
nesses.”s Even when frontline staff do enforce the law precisely as writ-
ten, the action may still be experienced as an injustice.6 Perhaps the law
was defective, or obsolete, or ignorant of the particular circumstances.
Or perhaps, even if the law was applicable and appropriate, this appli-
cation of it was inequitable, discriminatory, or vindictive. Or perhaps
the official had a bad attitude, coming across as overbearing, conde-
scending, or unhelpful.

Regulatory agencies, by their conduct, can take perfectly reasonable
law and produce oppressive regimes. Similarly, by choosing wisely what
to enforce, when, and how, regulatory agencies can take an unmanage-
able accumulation of laws, many of which might be obsolete, and
deliver perfectly reasonable regulatory protection. In their 1986 study of
the regulation of strip mining in the coal industry, Neal Shover, Donald
Clelland, and John Lynxwiler observe: “Now law is writ, and laws are
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rules. They are paper threats. They represent the state’s intent to regu-
late certain forms of behavior. But laws on the books mean little in and
of themselves. They are meaningful only insofar as they are backed by
the mobilization of state powers, law in action.”7 These authors also
note the relative lack of attention given to regulatory behavior in aca-
demic discussions of regulatory reform: “An emphasis on the politics of
the implementation process—what goes on behind the administrative
facade—is a notable gap in theoretical approaches to regulation.”8

In focusing on the behavior of regulators, | prefer the phrase reform-
ing regulatory practice than the alternative administrative reform. Regu-
lators do so much more than administer laws. They also deliver services,
build partnerships, solve problems, and provide guidance. They choose
not to administer a law. And in addressing important public problems
they frequently seek to influence behaviors that are not regulated. More-
over, the term administrative reform hints at the unreasonable notion
that law is made first and administered second and that the two
processes are clearly distinguishable and separable.9 In practice, law-
makers have to understand the capabilities and propensities of regula-
tory agencies and design regulatory frameworks that make good use of
them.10 Regulators, depending on their conception of their role, may
adopt an energetic and proactive stance in proposing and pursuing the
kind of laws they think should govern their work.

Would-be reformers of the Environmental Protection Agency’s
authorizing statutes press hard (and have been doing so for some time)
for a new, integrative, risk-based statute that would more scientifically
balance the attention given to environmental and health hazards. The
National Academy of Public Administration’s 1985 study of the EPA, in
advocating such a change, stresses the importance not only of creating
the statute but of having the EPA work with Congress to set strategic
priorities (presumably on a continuing basis): “Better and broader risk
analyses could improve this process; the biggest gains, however, would
come from creating an agency that could better convert knowledge into
effective action.”1l If the benefits to be derived from better environmen-
tal law depend so heavily upon the EPA learning how to use risk analy-
ses in their operations, and if learning that skill would not automatically
follow from passing such a law, then one has to wonder how much soci-
ety might benefit from the EPA learning that skill, even without any
change in the law. (Some EPA officials would protest that they already
have the skill but are constrained by the array of existing laws.)
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In any case, regulatory practice has received less attention to date
than other aspects of regulatory reform—and not just in the United
States. In 1995, the Public Management Service of the Organization for
Economic Cooperation and Development, summarizing its evaluations
of regulatory approaches across the twenty-nine member countries,
commented:

Even after the most rigorous decision-making process inside the
administration, regulation has yet to pass the most demanding test
of all—the public must agree to comply with it. Yet implementa-
tion—consisting of strategies such as education, assistance, persua-
sion, promotion, economic incentives, monitoring, enforcement,
and sanctions—is very often a weak phase in the regulatory
process in OECD countries, which tend to rely too much on inef-
fective punitive threats and too little on other kinds of incentive.12

So | focus on the reform of practice, because many others focus so
heavily on reform of law. Also, so much of the interesting action occurs
in the realm of regulatory practice: that is where there is an important
story to be told, where so many innovations have recently appeared, and
where much might be gained or lost whether or not new legal frame-
works eventually appear.

A Focus on Social Regulation

This book is more about social regulation than economic regulation.
That does not necessarily mean it has no relevance for economic regula-
tion. Various practitioners within the field of economic regulation have
told me it has relevance for them. But | am not an economist, so | am
obliged to leave that determination to the experts.

For the sake of those not familiar with the distinction between social
and economic regulation (which is somewhat fuzzy): social regulation
centers on issues of health, safety, welfare, working conditions, and the
environment; whereas economic regulation concentrates on the healthy
functioning of markets. Agencies of social regulation tend to cover spe-
cific risks or threats but do so across many or all industrial sectors. By
contrast, agencies of economic regulation typically regulate a specific
industry (such as utilities, financial services, transportation, or commu-
nications) and seek to guarantee adequate competition, efficient mar-
kets, fair trade practices, and consumer protections.13 The majority of
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the cases and examples in this book come from the domain of social reg-
ulation. So economic regulators may feel a little left out of the discus-
sion. Please accept my apologies, and read on.

Even among social regulators, there may be some who will find their
agency mentioned nowhere here. | hope that will not make the book
irrelevant for them. | have deliberately avoided focusing on domain-spe-
cific technicalities, and | am in any case not qualified to teach the finer
points of tax administration, the scientific bases for environmental pro-
tection, or the distinctive technical specialties of any other regulatory
profession. Rather, | present examples and lay out arguments with the
broadest possible application. In this | follow others more wise and
experienced, such as Robert Kagan. In a 1978 study, he examines the
roles of the Cost of Living Council and the Office of Emergency Pre-
paredness in the administration of a nationwide wage-price freeze,

not to assess the desirability of wage and price controls or the rela-
tive merits of regulation as compared to the free market, but to
provide insight into the nature of the administrative legal decision
process and the making and application of rules in regulatory
agencies. . . .

A case study of any single agency casts light on the activities of
others, insofar as it is consciously comparative in its mode of
inquiry and presentation and focuses on dimensions of the legal
process and the environment of decision that are common to all
legal institutions.14

| trust, therefore, that regulatory and enforcement officials whose
agencies are not mentioned explicitly in these pages will nevertheless
find the conceptual frameworks and analytic apparatus they need to
navigate their own reform landscape.

Structure of this Book

Sections of this text will be more important for some readers than oth-
ers. Legislators—particularly those newly appointed—will find that
part 1 provides essential background on regulatory reform and explains
the accumulation of pressures acting on regulatory practice, including
the influence of party politics (chapter 3). Prescriptions for reform, as
well as the influence of the reinvention movement, are discussed. In par-
ticular, it examines the strengths and limitations of customer service,
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process management, and other managerial practices imported from the
private sector, explaining why these prescriptions are never adequate
guidance for reform of regulatory practice and describing the confusion
that results when they are thoughtlessly applied within the regulatory
arena (chapters 4 and 5).

Part 2 describes something much more promising but less well under-
stood—the emergence of a new regulatory craftsmanship, which brings
with it the ability to specify risk concentrations, problem areas, or pat-
terns of noncompliance, and to design interventions that effectively con-
trol or reduce them. In other words, to pick important problems and fix
them.

I suspect some may be puzzled that such an orientation can be
counted as new or even worth writing a book about. Are not risk con-
trol and problem solving precisely what the public would expect from
agencies of social regulation? Surely these agencies were established in
order to control risks to human health, to human welfare, and to the
environment. If so, then why—when they do it successfully—does any-
one regard such behavior as noteworthy, pioneering, or innovative? If
public safety officers could not identify issues of public safety and tackle
them effectively, then why are they on the job? What value is a tax
agency that does not know how to manage taxpayer compliance? Or an
occupational safety and health administration that could not identify
important workplace hazards and eliminate them? Or an environmental
agency that could not identify and effectively address environmental
problems?

The surprising truth is that when regulators do manage to focus their
attention on thorny, persistent, and specific problems, and when they
devise interventions that work, we often applaud such work as if it were
not expected. One might properly inquire what other work occupies
regulators most of the time. Taking this line of argument too far might
do regulatory agencies some injustice. Their missions are amorphous
and multifaceted, their statutory obligations miscellaneous and poorly
integrated. Each of their activities contributes toward some aspect of
mission accomplishment, even if the tangled web of causes and effects
makes linking specific actions to specific outcomes difficult or impossi-
ble. Indeed, we would all hope that most of what regulators do is useful
to a point.

Nevertheless, a new direction for regulatory practice clearly emerges,
exemplified by a broad range of regulatory innovations (described in
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chapter 6). Pioneering agencies are reemphasizing the core purposes of
social regulation; developing new, systematic approaches that break
those broad purposes down into specific projects; and developing mana-
gerial systems that oblige staff to invent solutions, project by project.
That such actions pop up on the public administration scanner as inno-
vations suggests that they were not easy, that somehow executives had
to wrestle the requisite resources and attention away from other, all-con-
suming tasks, and that the nature of the organizational apparatus neces-
sary to support such actions was not obvious. If it were all easy and
obvious, then regulators everywhere would be doing it all the time, and
there would be nothing innovative about it.

The central contention of this book is that while apparently simple
ideas about risk control and problem solving remain for the most part
very poorly understood, they represent the opportunity for profound
changes in regulatory practice and should be adopted as foundations for
reform. Part 2 teases out the essential elements of this emerging prob-
lem-solving capability, describes the various routes by which different
agencies have come to it, and considers what it would really take—in
terms of organizational infrastructure and managerial practice—to place
effective risk control at the heart of routine operations.

Part 3 examines the underlying nature of the risk control, or problem
solving, art. Chapters 15 and 16 reveal it as a substantial professional
skill, equivalent in complexity to the practice of medicine, to which the
spectrum of regulatory professionals should pay increased attention.
Chapter 17 shows how adoption of a risk control framework would
transform the ways in which discretion is understood and managed. And
chapter 18 shows how any effective risk control operation requires, at its
very core, a substantially enhanced analytic or intelligence operation.

Part 4 brings the various pieces of the puzzle together and focuses
closely on the last major piece—the performance measurement story.
Chapter 19 describes the performance account that would naturally
accompany effective risk control, problem-solving, and compliance
management operations. And chapter 20 shows how a few agencies—
those more advanced in the development of these strategies—have rec-
ognized the need, and created the organizational fabric, to connect a
proliferation of innovative field-level projects so they demonstrably con-
tribute to the agency’s high-level performance goals.

Several reviewers have suggested to me that the core of this book—
the development of the problem-solving or risk control capacity (con-
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tained in parts 2 and 3)—has relevance far beyond the field of social
regulation. My colleague Derek Bok, reviewing an earlier draft, com-
mented: “In fact, the process of problem-solving and problem identifica-
tion that you describe is almost as broad as government itself. Is there
any type of government program or any government agency that could
not usefully employ the methods you advocate?’15

The art of risk control is clearly central to a number of fields not gen-
erally regarded as regulatory in nature—the most obvious examples
being the related fields of public health, disease control, and injury pre-
vention. But | must remain cautious, at least for now, in claiming any
broader audience. Without studying such non-regulatory fields in some
depth, | cannot tell whether the art of risk control is already better
developed there than it is within the regulatory and enforcement profes-
sions. If it is better developed elsewhere (and | hope it is), then the use-
fulness of this book might lie in helping to transfer some of that expert-
ise into the domain of government regulation. If it is not, then this text
may be useful among a broader range of professions.

The Babylonian Test

The core readers of this book, the ones | have most in mind, are regula-
tory and enforcement officials along with others—particularly legisla-
tors and legislative staffers—who need to understand the constraints
under which those officials operate and what can reasonably be
expected of them.

If there are regulatory practitioners unclear whether they are in the
right place, and on the right subject—or whether their time would better
be spent elsewhere—I recommend the strategy employed by King Neb-
uchadnezzar. According to the Book of Daniel, King Nebuchadnezzar
“dreamed dreams, wherewith his spirit was troubled, and his sleep
brake from him.”16 He was surrounded, not by management theorists
or scholars of regulation, but by magicians, astrologers, sorcerers, and
Chaldeans. King Nebuchadnezzar sought of them an interpretation of
his dreams yet found confusion in the plurality of offerings. The strategy
he devised to sort them out was not to reveal his dream to any of them.
Any who would proffer an interpretation had first to recount the dream,
which, if they had it correct, the King would recognize. “Therefore tell
me the dream, and | shall know that ye can shew me the interpretation
thereof.”17 The penalty for getting it wrong, commensurate with the
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times, was that the magicians and astrologers would be “cut in pieces,
and their houses made a dunghill.”18

For the regulatory practitioners still with me, let me tell you (with
some trepidation) your dream:

— There are too many laws to enforce and not enough resources.
Enforcement, the distinctive competence of your agency, seems to have
become politically unfashionable and is now accepted only grudgingly
by those who hold political sway over you as a necessary evil, a thing of
last resort, and better not to talk of it. Given your agency’s traditions of
audit, inspection, and enforcement, embracing the new tools of volun-
tary compliance (education, outreach, partnership, customer service,
negotiation, consensus building) has presented considerable cultural
challenges, but you and your colleagues have persevered.

— In embracing the new tools, you thought senior management had
adopted and communicated a well-balanced approach to compliance,
but sometime within the last seven years, and quite unexpectedly,
enforcement numbers or judicial referrals dropped precipitously. You do
not remember anyone actually saying “we don’t do enforcement any
more.” In fact, you are pretty sure no one would ever have said that. But
apparently that is what everybody thought they heard.

— When your agency hit this bean dip phenomenon (that is, your
enforcement bean counts dipped dramatically), howls of protest were
heard from your traditional allies and advocates of your cause (unless
you are a tax agency, in which case you have no traditional allies).
Imploring you to return to your old ways, they argued that nothing
works like enforcement and demanded an explanation for your agency’s
apparent inactivity. “Innovation,” you replied, “newer, better methods,
that reach further and get better results at less cost.” “Prove it,” they
said. And you could not.

— Meanwhile, legislative changes washed over your agency, requir-
ing a clear demonstration of the results achieved by your regulatory
actions. To justify agency funding, you now had to demonstrate the con-
nection between specific activities and specific outcomes—a complicated
intellectual task, which agency executives divided and delegated to the
functional managers.

— The enforcement chief in particular complained this was not fair:
in this mode of analysis, enforcement would always be undervalued. For
no one (not even the academic experts of whom he had inquired) knew
how to measure the broader deterrent effect of specific enforcement
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actions. Enumerating the direct, local consequences of individual
enforcement actions could never capture the broader impact on compli-
ance rates. Besides, the enforcement function was more about delivering
justice than producing any other kind of results.

— Other enforcement managers, clearly exasperated that they
should have to defend their existence, explained that the reason the
agency should maintain its commitment to enforcement was that with-
out a credible deterrent none of the other new-fangled methods would
work.

— The focus on the customer, imported from the private sector and
pressed on you by the reinvention gurus, turned the developing crack in
your organization into a fissure. Camps developed. The enforcement
camp, accustomed to dealing with egregious violators, found the new
language of customer service (especially the private sector notion that
they should ““delight people so that they come back for more™) plainly
ridiculous. Investigators' morale plummeted, and several left. Wiser
birds amongst them hunkered down, expecting this too, like other man-
agement fads, would pass. The voluntary compliance camp, populated
by younger, newer, and sweeter people, regarded the enforcement crew
as dinosaurs, remnants of a bygone era.

— As conscientious executives, you all set about trying to pull the
agency together, tackling this increasingly confusing mess with the man-
agement tools in vogue: quality management and process improvement.
You found these tools useful for boosting the productivity and efficiency
of functional units and for improving the accuracy and timeliness of
your core, high-volume, operational processes (particularly those awk-
ward ones that straddle multiple functional areas). Using quality circles,
you even saw hitherto separate parts of your organization working
together. Participative management wafted through, until middle man-
agement realized how it undermined their authority.

— An assortment of consultants came and went, adding to the confu-
sion. Most of them, schooled in the private sector, were experts on
change but had no idea what changes were needed, because none of
them had any experience with enforcement or compliance work.

— But still the drum beat for results, results, results. With a quiver
full of process improvements, you could demonstrate efficiency, timeli-
ness, productivity, and customer satisfaction; but the legislature was
asking for effectiveness, which meant showing that the world was a bet-
ter place and that you had made it so.
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— Ever eager to help, your loyal staff brought to your attention a few
inspiring stories, dredged up from the bowels of the organization. Indi-
viduals or small groups acting on their own initiative had identified
some important issue, problem, risk, or pattern of noncompliance; had
invented a solution and implemented it; and it had worked. The world
was a better place! At least, a little piece of it.

— You rewarded these individuals, celebrated them, and let them
stand with politicians and dignitaries. Their exploits were written up—
and then written off (by your critics) as anecdotes. You wondered why
other employees could not behave so courageously and intelligently. But
deep in your heart you knew (as all regulatory managers know) that
none of the agency’s managerial, administrative, or support systems
required, supported, or rewarded such actions. These isolated success
stories were really stories of organizational subversion. The heroes and
heroines, celebrated by the politicians, were “good people locked in bad
systems.” It was your job to mend the system.

— When you tried to promote such activity by diffusing innovations,
your efforts were met with the depressing refrain, “It won't work here,”
which sounded cynical to you at first. When you looked into the matter,
however, you found that they were right: It wouldn’t work here.

— You realized how precious it would be if staff throughout your
agency routinely identified and tackled important problems, artfully
picking the right combination of tools for the job, using enforcement
judiciously and sparingly, designing solutions that worked; and how pre-
cious if you were able to demonstrate that your agency’s normal opera-
tions (as opposed to these isolated exceptions) demonstrably made the
world a better place—eliminated hazards, mitigated hazards, decreased
exposures, reduced death rates, reduced injury rates, reduced accident
rates, reduced illness rates, reduced crime rates, or increased compliance.

— You wondered which pieces of the existing organizational or man-
agerial apparatus you could use to make such creative behavior the rou-
tine rather than the exception. As you pondered this, your thoughts
turned to the strategic planning process and those excruciatingly dull
meetings at which your management team periodically reasserted the
organization's mission and values in terms sufficiently general and vague
to justify all existing activity. At that point, or thereabouts, you woke up
in a cold sweat.

Those who recognize this dream may be interested in the interpreta-
tion, which follows.
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CHAPTER ONE

Pressures

Regulators, under unprecedented pressure, face a range of
demands, often contradictory in nature: be less intrusive—but more
effective; be kinder and gentler—but don't let the bastards get away
with anything; focus your efforts—but be consistent; process things
qguicker—and be more careful next time; deal with important issues—
but do not stray outside your statutory authority; be more responsive to
the regulated community—but do not get captured by industry.

Conflicting demands should surprise no one in government. Such is
the nature of governance. That is what makes the role of a public offi-
cial rich and interesting, rather than morally barren or straightforward.
Even more, such is the nature of regulation. If complete consensus were
possible on any regulatory issue—that is, if a solution existed that
served the interests of every private party—then the issue would proba-
bly not warrant regulatory attention. Because regulation and enforce-
ment, by their nature, elevate broad public purposes above the interests
of private parties, one should expect regulatory practice to carry with it
irreducible conflicts. Regulators inhabit, and are obliged to navigate, a
landscape of conflicting and shifting interests.

The task here is to assess the demands now pressing on regulatory
systems; in particular, given the focus on practice, the problem is to
draw out any implications for the conduct of regulators and the organi-

17



I8 THE CHALLENGES OF REGULATION

zational strategies of their agencies. Complaints about excessive regula-
tion, or about the inappropriateness of a command-and-control regula-
tory style, are often not carefully directed. Are the regulations them-
selves overbearing? Or is it the inspector? Which is at fault, the style of
the regulatory regime or the choice of regulatory tactics? Practitioners
take the brunt either way. Even when the fault lies with the law, the fury
is directed at regulators. To the public, and especially to industry, regu-
lators seem all too often nitpicky, unreasonable, unnecessarily adversar-
ial, rigidly bureaucratic, incapable of applying discretion sensibly, and
(worst of all, since regulation costs so much) ineffective in achieving
their missions.

The Major Themes of the Critics

Picking apart the 1990s chorus of criticism, one finds a number of pow-
erful themes.

The Volume and Complexity of Regulations

The regulated community faces an overwhelming accumulation of
rules, regulations, and reporting obligations and, associated with them,
tedious and time-consuming bureaucratic processes. The costs of having
to deal with government regulations, according to industry groups,
threaten to damage American businesses' ability to compete in the
global market. To many commentators, this means that the regulatory
pendulum has swung too far and should be pushed back. Eugene Bar-
dach and Robert Kagan point out that, in the 1960s, the phrase regula-
tory reform would have held quite the opposite sense.l At that time, reg-
ulatory authorities were perceived to have been captured by the
industries they regulated, so the clamor of reform was for strengthening
regulatory controls of harmful behaviors, particularly industrial behav-
iors. Then the pendulum swung, and the 1960s and 1970s produced
enormous growth of federal protective regulation. The Environmental
Protection Agency was created in 1970, the same year that Congress
passed the Occupational Safety and Health Act.2 The Nixon administra-
tion presided over the creation of a wave of new regulatory agencies: the
Occupational Safety and Health Administration, the Nuclear Regula-
tory Commission, the Environmental Protection Agency, the Mine
Safety and Health Administration, the National Highway Transport
Safety Administration, and the Consumer Product Safety Commission.3
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Now the pendulum has swung too far, so the story goes, to the point
of overregulation; to the point of diminishing or negative returns.4 The
costs of complying with federal regulations have been estimated at $688
billion for 1997,5 split roughly evenly between social regulation, eco-
nomic regulation, and paperwork regulations (primarily tax compli-
ance). During the 1990s, social regulatory costs increased substantially
(by roughly 82 percent), whereas economic regulatory costs decreased
slightly due to deregulation in the trucking and airlines industries.6

Being “overwhelmed by regulation” is by no means peculiar to the
United States. The Organization for Economic Cooperation and Devel-
opment (OECD), following extensive reviews of the needs for and nature
of regulatory reforms throughout member countries, reported that

the volume and complexity of laws, rules, paperwork, and admin-
istrative formalities now reach an all-time high in OECD coun-
tries, overwhelming the ability of regulators in implementing the
total load, the private sector in complying, and elected officials in
monitoring action. Too often, legislators issue laws as symbolic
public action, rather than as practical solutions to real problems.
Regulatory inflation erodes the effectiveness of all regulations, dis-
proportionately hurts [small and medium businesses], and expands
scope for misuse of administrative discretion and corruption.?

Not surprisingly, many countries have launched vigorously into regula-
tory reform. Australian federal and state governments, for example,
have been working since 1996 on a comprehensive review of regulations
(due to be completed in the year 2000), to identify and eliminate anti-
competitive effects.8 Australia’s pendulum, historically, has swung in
sync with that of the United States, their rate of government regulations
(the number made per year) tripling between 1960 and 1981.9
Naturally the captains of American industry want to keep up, argu-
ing that U.S. businesses will suffer unless the improvement of regulatory
structures at least keeps pace with progress abroad.10 International com-
parisons and the growth of international trade also bring pressure to
bear on domestic regulatory style. In comparative studies, the U.S.
approach is revealed as less cooperative and more enforcement oriented
than others, with no discernible difference in overall compliance rates.1!
Such comparisons provide leverage for those who press U.S. regulators
to adopt less adversarial approaches. The growth of international trade
also brings pressures on regulators to align their systems with those of
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important trading partners. Mutual recognition agreements, whereby
signatory countries recognize the regulatory approvals granted by their
counterparts, facilitate trade. (For example, the Food and Drug Admin-
istration would permit the importation of pharmaceutical products
manufactured in and approved by countries with which the United
States has an MRA.)12

Regulators, too, feel overwhelmed. There are too many laws to be
enforced, too many violators, and not nearly enough resources. As they
struggle to keep up, regulators feel that legal and judicial systems,
already stretched to capacity, drag their efforts down. The court systems
are overloaded. Procuring criminal, civil, or even administrative sanc-
tions is cumbersome and time-consuming. Regulators feel not only over-
whelmed but less and less appreciated. Complexity, conflicts, and ambi-
guities—making it impossible to comply with everything—have the
effect of bringing the law into disrepute and dulling consciences.!3
Decreasing respect for regulations means decreasing respect for regula-
tors. For regulators, continuing in a traditional, enforcement-centered
mode—given the constraints of shrinking budgets, declining public tol-
erance for the use of regulatory authority, and clogged judicial sys-
tems—is now simply infeasible.

The Cost-Benefit Equation

The second major theme is that the costs of regulation, which are
mostly borne by industry and which weigh most heavily on small busi-
nesses, outweigh the benefits. As Philip Howard expresses it, “we seem
to have achieved the worst of both worlds: a system of regulation that
goes too far while it also does too little.”14

The natural answer for cost-ineffective regulation is not less regula-
tion but a higher threshold over which any would-be regulation must
climb. Several legislative initiatives—the two most notable being the Job
Creation and Wage Enhancement Act of 1995 (House Resolution 9) and
the Regulatory Improvement Act of 1997 (Senate Bill 981), neither of
which passed into law—sought to establish mandatory cost-benefit
analysis in the promulgation of new rules. Senate Bill 981, the more
moderate of the two, was introduced by Senator Carl Levin (Democrat
of Michigan) and Senate Governmental Affairs Committee chair Fred
Thompson (Republican of Tennessee). If passed, it would have required
agencies issuing a rule with economic implications exceeding $100 mil-
lion to conduct cost-benefit analyses (to justify the costs) and to explore
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whether alternative regulatory approaches (such as market incentives
and performance standards) might be more cost-effective. To this and
other similar proposals, the Clinton administration responded that the
merits of cost-benefit analysis at the rule-making stage were already
secured under existing executive orders and that more rigorous require-
ments would unnecessarily hamper the rule-making process.15

To many public interest groups, an attempt to subject social regula-
tion to cost-benefit analysis smacks of selling out morality to economics.
The value of human life, of an ecosystem, of an endangered species, or
of equal opportunity cannot be captured or expressed in dollar terms, so
these “goods” should not be placed in an equation in which the units
are monetary. Despite the fact that proposals such as Senate Bill 981
permit the inclusion in the analysis of benefits “quantifiable and non-
quantifiable,” opponents fear that economic considerations would
inevitably dominate, therefore deemphasizing those aspects of public
value (such as collective societal aspiration and distributional equity)
not adequately captured by summing individual, utilitarian gains. They
also point out that up-front cost-benefit analysis often overestimates the
true costs to industry, noting that once regulations are in place, industry
often produces technological or operational adaptations that reduce
their costs.16

Given the strength of the U.S. public interest community, and the fact
that as societies become wealthier they tend to face political pressure for
greater environmental, health, and safety protections, the moral and ide-
ological arguments are unlikely to subside anytime soon.17 Given their
persistence—and the reluctance of industry groups to appear antihealth,
antisafety, or antienvironment—the debate progresses to theme three.

The Irrational Distribution of Regulatory Attention

The theme of irrational distribution at least has the advantage of
being essentially technocratic or analytic, rather than ideological. Of
course, industry is not actually opposed to these kinds of protections—
merely frustrated at their lack of rationality. Having to spend $200 bil-
lion for environmental, safety, and health protection might not be so
bad if it were an effective sacrifice. “More intelligent policies could
achieve the same social goals at much less cost or more ambitious goals
at the same cost.”18

A host of academic researchers, together with a number of adminis-
tration officials and analysts, point out the incongruities in the distribu-
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tion of regulatory attention. Lee Thomas, while administrator of the
EPA, commissioned a comparative risk assessment of all agency pro-
grams to see whether resource distributions reflected the comparative
seriousness of risk.19 Comparing regulations always produces costs per
unit of harm averted, which vary by many orders of magnitude. In 1993
Stephen Breyer produced a comparative chart of regulations spanning
multiple regulatory agencies, comparing the average cost per premature
death averted.20 Breyer estimates that the 1980 ban on unvented space
heaters by the Consumer Product Safety Commission cost $100,000 per
premature death averted. At the opposite end of the spectrum, according
to Breyer, lies the EPA’s 1990 hazardous waste listing for wood-preserv-
ing chemicals, estimated at $5.7 trillion per premature death averted.2l
Other analysts, given the inexactitude of the sciences involved, produce
different lists, but they always show extraordinary variation.

As the risk sciences and risk literature have developed, more sophisti-
cated units of comparison have emerged, such as the widely adopted
quality-adjusted life years (also known as years of healthy life).22 With
such analytic devices, regulatory effectiveness can be evaluated in terms
of the price paid by society, in aggregate or at the margin, for each qual-
ity-adjusted life year saved. These analyses provide a foundation for a
range of legislative reform ideas, from redistribution of existing regula-
tory resources—to make those investments more efficient—to creation
of an umbrella regulatory budget, which could then be scientifically and
optimally parsed among competing risks. The intent of such legislative
protection is clear: government should concentrate on those areas in
which most can be achieved for the least cost and withdraw from the
opposite end of the risk spectrum.

Inflexible Regulations

Regulatory inflexibility is the field-level variant of irrational distribu-
tion. The example cited repeatedly by industry groups is the case of
Amoco’s Yorktown refinery in Virginia, which was required by the EPA
to spend $31 million to recover a small amount of benzene. Apparently,
Amoco might have recovered five times as much benzene for much less
(%6 million) if the EPA had been able to adopt a degree of regulatory
flexibility.23

Project XL, one of the EPA’s highest profile reinvention initiatives,
was instituted in March 1995 to exploit just such opportunities. Under
site-specific XL agreements, the EPA would permit project sponsors to
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implement, on a pilot basis, innovative strategies that produce superior
environmental performance in exchange for regulatory flexibility.24 The
idea seems sound enough, but in retrospect the program seems to have
fallen flat. Despite energetic support from Vice President Al Gore, who
regularly showcased XL agreements as models of commonsense regula-
tion, only ten agreements had been signed by February 1999.

EPA officials were disappointed with industry’s XL proposals, many
of which they regarded as strong on “regulatory flexibility” and weak
on “superior environmental performance.” Industry’s growing percep-
tion, in turning away from the program, was that the EPA was happy
with the superior environmental performance side of the bargain but
that it—or its lawyers or its overseers—simply could not handle regula-
tory flexibility. (In any XL agreement, the agency would in effect be
granting a facility, or other sponsor, written exemption from existing
regulatory requirements.) Much of industry now regards the work of
negotiating an XL application—a time-consuming process, with all
interested parties being allowed access to the negotiations—as too risky
and too much effort to be worthwhile.25 Critics of the XL program
within EPA, and even some supporters, circulated the motto internally:
If it ain't illegal, it ain't XL.

Reformers seem cognizant of the shortcomings of command-and-con-
trol regulation (allowing insufficient discretion) and one-size-fits-all reg-
ulation (insufficiently differentiated). Perhaps a new regulatory flexibil-
ity will form part of the answer to these shortcomings. But as the EPA
and others have found, the practical exercise of regulatory flexibility,
even when rational and championed by politics, is not easy.

Out-of-Date Regulations

Another major theme is regulatory obsolescence. Industry experi-
ences this as continued enforcement of rules rendered inappropriate by
virtue of technological advances and insists that such rules be scrapped;
better still, that all rules be born with sunset provisions. From the regu-
lators' perspective, obsolescence works both ways: just as unnecessary
rules are slow to go, new rules to address new risks are slow in coming.
New risks not covered by existing statutory authorities or addressed by
existing operational programs include radon gas in homes, the accumu-
lation in water bodies of agricultural runoff from nonpoint sources, and
carpal tunnel syndrome and other ergonomic injuries in the workplace.
As responsive public managers, regulators are reluctant to ignore new
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chemicals, new hazards or threats, or new harmful behaviors just
because they do not yet have any relevant law to enforce. Should they
not be allowed to step into the void and address emergent risks, using
whatever tools they have or can invent, stretching existing authorities in
ways not envisaged by the drafters, at least until the legislative or rule-
making process catches up?

Calls for Alternative Regulatory Techniques

Another voice in the reform debate calls for less use of state author-
ity: to do less enforcement, to generate less hostility and mistrust, to
develop less-adversarial techniques. At the highest level, this issue
touches on the very scope and nature of regulation. These reformers
insist that market mechanisms be employed first and that enforcement
be employed as a last resort. Further, they say that society would prefer
any method over enforcement if that method achieves the same purpose
as enforcement. At lower levels, this theme appears as a tactical impera-
tive for regulatory agencies. Negotiate, don't dictate.26 Adopt a coopera-
tive stance. Develop partnerships. Use enforcement only when all else
has failed. Even when a facility or corporation is found out of compli-
ance, reformers press regulators to prefer a variety of nonenforcement
methods (technical assistance, education, guidance, or collaborative
development of a company compliance plan) for bringing the facility
into compliance. In some agencies the number of “returns to compliance
without enforcement” has become a favorite metric for reformist (or
politically correct) bean counters, as they search for antidotes to the tra-
ditional preoccupation with enforcement statistics.

At the field level, the idea that anything is preferable to enforcement, if
taken too far, could have disastrous effects on compliance levels. If indus-
try discovered the worst consequences of being caught out of compliance
were that they would be nudged back into it, without penalty or sanction,
then deterrence would be lost and compliance rates would plummet. The
perceived wisdom of substituting for enforcement wherever possible must
have some natural limits. Yet the pressure to displace authoritarian meth-
ods is felt strongly at every level of the regulatory system.

The Importance of Demonstrable Results

Regulatory agencies (along with the rest of government) face
increased pressure to demonstrate their effectiveness. At the federal
level, the Government Performance and Results Act of 1993 (GPRA)
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requires all federal agencies to develop five-year strategic plans and
annual performance plans.27 Although the GPRA encourages some use
of output measures (“the tabulation, calculation, or recording of activity
or effort™), its main thrust is to push regulators to define important out-
come measures (“an assessment of the results of a program activity com-
pared to its intended purpose’).28 Many state-level regulators experi-
ence similar pressure from the introduction of performance-based
budgeting, which similarly links agency budgets to production of out-
puts and achievement of measurable outcomes.

The Implications for Regulatory Practice

Taken together, these accumulating pressures exert considerable torque
on regulatory systems—and will continue to do so. It is hard to imagine
the demands for regulatory reasonableness and cost-effectiveness abat-
ing any time soon. Listening to the reform debate, however, one could
easily get the impression that the pressure on the structure can be allevi-
ated only by reforming law and that the hundreds of thousands of men
and women working in regulatory and enforcement agencies are irrele-
vant to the resolution. Legal frameworks may take years to change—or
may not change. Maybe the EPA will have a new integrative, risk-based
statute in the next decade; maybe it will not. Perhaps proposed rules will
have to meet more stringent cost-benefit criteria; perhaps they will not.

Meanwhile, how should regulators behave? What can they offer, even
if legal frameworks remain unchanged? By the way, does it not seem rea-
sonable that cost-benefit analyses, in order to be definitive, consider the
broad range of methods by which regulators might procure compliance?
Some of those methods might be hopelessly inefficient and ineffective,
provoking endless strife and failing to produce the intended benefit;
other methods might be brilliantly incisive, relatively trouble free, and
resource efficient. In the calculus of costs and benefits, is compliance sim-
ply assumed? Is any thought given to the range of compliance manage-
ment techniques available? Surely, nontrivial portions of the costs associ-
ated with a regulation will be determined by the behavior of regulators.

Proponents of reform seem much clearer about what they want from
legislators than what they want from regulators. Even those who appear
like-minded in their description of the problems produce very different
recommendations with respect to regulatory practice. For example, con-
sider Philip Howard’s position on the use of discretion. Beating the drum
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of excessive, overprescriptive regulatory law suffocating America, he
bores in on the central problem, which, he says, is the absence of one
indispensable ingredient: the use of human judgment. He blames the
absence of human judgment on the adopted credo “that government
should be self-executing and dispassionate.”29 He is clearly uncomfort-
able advocating greater discretion for government officials, but that is his
unambiguous recommendation. “It is perhaps a hateful thought to give
government officials a measure of discretion, but that's the only way for
them to do anything, and the only way for us to know who to blame.”30

A 1998 report from the Research and Policy Committee of the Com-
mittee for Economic Development (an industry group) apparently beats
the same drum, recommending the use of markets first, command-and-
control style regulations last, and rigorous cost-benefit analysis for pro-
posed rules.3l But with respect to the behavior of regulators, and in con-
trast to Howard, it finds that “Congress far too often grants overly
broad authority to regulators because it cannot or will not resolve major
conflicts over objectives in its legislation, leaving the resolution of such
conflicts to the regulators. As a result, administrators have leeway to act
in a capricious fashion.”32 Consequently it recommends that “regula-
tory authority should not be used capriciously, and the delegation of
such authority by Congress to regulatory bodies should be limited to
ensure this.”

One critic says that the system breaks down because bureaucrats are
not allowed to exercise their judgment. Another says that bureaucrats
cannot be trusted with discretion and that they need to be straitjacketed
to prevent them from acting arbitrarily and capriciously. The odd thing
is that regulators and enforcement officials exercise their judgment and
discretion all day, every day. They always have, and they always will.
Regulators and enforcement officers have a great deal of de facto discre-
tion, even if not de jure. Even when bound by restrictive codes such as
“if you see it you must cite it,” inspectors may still choose whether or
not to see it. They may even choose to look later, offering the opportu-
nity for remediation beforehand.

Given the routine exercise of de facto discretion, which is a form of
regulatory flexibility, why should the EPA’s lawyers find it so awkward
to conclude XL agreements? | suspect it is because they have to write it
down. While regulators perpetuate the myth that they enforce the law
uniformly and everywhere, the only explanation they have to give, in
answer to the question “Why did you prosecute me?” is “Because you



PRESSURES 27

broke the law.” If discretion is exercised mostly informally and by field-
level staff (and without ever being laid down in written policies), then
neither the agency nor its managers have to explain its use.

But if regulatory executives acknowledge the routine, unavoidable,
exercise of discretion—with important strategic choices being made
about which laws matter, what forms of compliance count, and what
methods to use—those executives would need to offer an account of the
criteria they use in making choices, and they might have to describe the
managerial systems that distribute or constrain discretion throughout
the organization. Critics like Howard, who can scarcely contain their
contempt for bureaucrats, would have to explain more carefully the
ways in which they would like to see regulators exercise their discre-
tion—different from the ways they do so now. Such a discussion would
go to the heart of regulatory practice.

Developing a Mandate for Regulatory Practice

Because reformist pressures focus mostly on the nature of law, practi-
tioners might be tempted to let the debate pass by as “out of our con-
trol” or “not our business.” However, rather than passively allowing
these pressures to pass by and leaving them to legislatures to debate,
regulators should squeeze from them anything that might be instructive
for regulatory practice. There is much.

— Yes, there are far too many laws and regulations and too much
noncompliance. There