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Introduction

‘A Distinctly American Internationalism”

We remain the most prosperous, powerful nation on Earth. . . .
We will not apologize for our way of life, nor will we waver in its
defense. . . . Let it be said by our children’s children that when
we were tested . . . with our eyes fixed on the horizon and God’s
grace upon us, we carried forth that great gift of freedom and
delivered it safely to future generations.

—Barack Obama, Inaugural Address, January 2009

In January 2009 President Barack Obama took office “amidst gath-
ering clouds and raging storms,” with, among other things, the United States
“at war, against a far-reaching network of violence and hatred” According to
U.S. officials, this so-called war on terror is being fought not only to secure
the physical and economic well-being of the American people but also to
preserve and extend freedom and democracy throughout the world. In his
acceptance speech, Obama emphasized the “enduring power of our ideals:
democracy, liberty, opportunity, and unyielding hope,” and his inaugural
address assured his worldwide audience that America was again ready to
lead the world in realizing these values.? Similarly the National Security Strat-
egy of the United States (NSS), a 2002 policy report of the Bush administra-
tion, stated that the aim of the U.S. international strategy “is to help make the
world not just safer but better. Our goals on the path to progress are clear:
political and economic freedom, peaceful relations with other states, and
respect for human dignity

The aims described by both Barack Obama and George W. Bush corre-
spond to the foundational principles and goals of international law—inter-
national peace and security, fundamental human rights, and the global rule
of law—clearly articulated in the UN Charter, the Universal Declaration of
Human Rights, and numerous multilateral treaties.* Nonetheless, as the NSS
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made clear, the United States was not making a commitment to international
law per se but to what it called, echoing a 1999 Bush campaign speech, “a dis-
tinctly American internationalism that reflects the union of our values and our
national interests”> The “path to progress” envisioned by Presidents Obama
and Bush, as well as many of their predecessors, is considered uniquely Amer-
ican yet universally applicable. Barack Obama has repeatedly emphasized that
the United States is “the last, best hope of Earth”¢ This sentiment was put a bit
more bluntly by George W. Bush in the NSS: “The great struggles of the twen-
tieth century . . . ended with a decisive victory for the forces of freedom—and
a single sustainable model for national success.”” In both cases claims are being
made that freedom, democracy, and human dignity are peculiarly “American”
values, and that human progress is dependent upon the universal implemen-
tation of the “single sustainable model” which the U.S. exemplifies.

The “cooperation” of the international community is seen as vital to the
success of this mission, and the U.S. emphasizes that these values have been
generally accepted in international law. In fact, one of the key attributes of
“rogue states,” as defined in the NSS, is that they “display no regard for inter-
national law . . . and callously violate international treaties to which they
are party”® Since World War II, the international community as a whole
has recognized that the maintenance of international peace and coopera-
tion requires structures for developing agreements and resolving disputes
between states, and it is generally accepted that the global stability necessary
for the protection of fundamental rights and freedoms requires adherence to
the rule of law, both within and between states.

Nonetheless, the United States has consistently distanced itself from many
established principles of international law, as well as the international institu-
tions that have evolved to implement such law. For example, despite playing
an influential role in the drafting of all major human treaties, the U.S. took
forty years to ratify the Genocide Convention, and fifteen to ratify the Inter-
national Covenant on Civil and Political Rights.® It still refuses to become
a party to many basic treaties such as the Convention on the Rights of the
Child,* and it has ratified others with reservations that undermine meaning-
ful participation.”

In the mid-1980s the United States withdrew its agreement to submit to
the compulsory jurisdiction of the International Court of Justice, and, more
recently, it has announced its intent not to become a party to the Rome Stat-
ute establishing the International Criminal Court.? Throughout the 1990s
the U.S. insisted on sanctions against Iraq that are estimated to have resulted
in the deaths of more than a million Iraqis, many of them children under
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the age of five.” In deciding to invade Iraq and hold detainees indefinitely at
Guantanamo Bay in the current “war on terror,;” U.S. officials have asserted
the right, ability, and even responsibility to act unilaterally when inter-
national bodies do not function in ways the U.S. believes most effective.*
Simultaneously the U.S. has attempted to unilaterally reshape certain doc-
trines of international law, such as the rules precluding preemptive warfare,”
while apparently disregarding others, including provisions of the Geneva
Conventions and the prohibition on torture.”® With respect to environmen-
tal matters, the U.S. is now the only “advanced” country that has refused to
ratify the Kyoto Protocols.”

Selective self-exemption undermines not only specific legal institutions
and norms, but it also leads to the decreased effectiveness of the global rule of
law. Such exemption is therefore problematic when engaged in by any state,
but the United States’ practice of shaping, invoking, and selectively reject-
ing international law is particularly significant because of the extraordinary
influence it currently wields as the world’s sole “superpower” A fundamental
premise of this book is that we have now been placed at a critical juncture
because of the combination of certain factors: the unilateral prerogatives that
the United States, as well as some of its key allies, are asserting; the increas-
ingly desperate responses of those without comparable economic, military,
or political power; and the fragile state of the environment on which we
all depend. We face the choice between a world increasingly dominated by
raw power, accompanied by the heightened levels of repression necessary
to maintain that power, or one in which global relations are transformed
and democratized, allowing international institutions to build the base for a
peaceful, just, and sustainable world order.

This book is the result of my attempt to understand why the United States’
frequent—if selective—disregard of international law and institutions is met
with such high levels of approval, or at least complacency, by the American
public. Some of this, of course, can be attributed to fear-mongering but I
believe that the answer lies much deeper in our history, for attempts by the
United States to invoke underlying principles of law while exempting itself
from specific applications are not a new phenomenon, nor unique to any par-
ticular administration. The thesis of this book is that the United States’ current
approach to international law is not simply a response to a new crisis in world
order but is best understood as the most recent extension of a consistent his-
tory in which international law has been both invoked and disregarded.

Since its inception, the U.S. has grappled with contradictions between
its stated values and its actions, its constitutional framework, and its legal
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practices. The new republic was born in a state of exception to international
law, needing to justify its otherwise illegal break with British colonial rule by
claiming that it was more faithfully representing the underlying principles of
“natural law” The “Founding Fathers” were clear that in order to be recog-
nized as a legitimate state the U.S. had to comport with international law, a
position confirmed by the text of the Constitution as well as by early Supreme
Court opinions. Yet they were also determined to expand and consolidate a
territorial and economic base as broadly and expediently as possible, often
resulting in violations of international law as wars of extermination were
waged against Indigenous peoples, treaties consistently broken to appropri-
ate land and natural resources, and chattel labor imported in disregard of
an international ban on the slave trade.”® The United States has, as a result,
consistently based its claims to legitimacy on advocacy of the principles of
freedom, democracy, and the rule of law, while simultaneously develop-
ing policies and engaging in practices, often shored up by convoluted legal
“interpretations,” to exempt itself from compliance, thereby subverting the
realization of these principles both domestically and internationally.

Rather than concretely reconciling these contradictions, it seems that
Americans find it easier to remain in denial, dismissing the country’s his-
tory with the assertion that it all happened “a long time ago” and moving on
to some version of “well, the injustices were unfortunate, but we've ended up
with the most democratic—or freest or richest—country in the world, so it
must have been for the best.” In this construction America is special, or excep-
tional, because it claims certain incontestable values; the possibility that its
hegemony was consolidated and continues to be exercised at the expense of
those values can be ignored in the name of a greater good. This is the concep-
tion of American exceptionalism that is addressed in this book, for the contra-
dictions embodied within this formulation set the stage for the United States’
assertion of a “uniquely American” posture toward international law today.”

The phenomenon of American exceptionalism in international affairs has,
of course, been widely criticized. Many critiques focus on the hypocrisy evi-
denced by U.S. officials, dismissing their selective invocation of international
law as a cynical means of enhancing political or economic power. Although
this may be accurate in any given instance, such realpolitik arguments disre-
gard the extent to which the United States-indeed, all states-rely upon legal
structures to further their political or economic ends. More significant, this
critique ultimately privileges the rule of power over the rule of law by pre-
suming that power cannot be channeled through international institutions
to enforce, and reinforce, law on a global scale.
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A second line of criticism emphasizes the value of legal institutions but
tends to focus on specific instances in which the United States has failed
to comply with international law. It is undoubtedly important to challenge
each assertion of American exceptionalism (the failure to ratify particular
conventions, for example) and to make good the promise articulated by
Supreme Court Justice and chief Nuremberg prosecutor Robert Jackson that
“if certain acts in violation of treaties are crimes they are crimes whether the
United States does them or whether [another country] does them, and we
are not prepared to lay down a rule of criminal conduct against others which
we would not be willing to have invoked against us”>° Nonetheless, counter-
ing exceptionalist arguments on a case-by-case basis will not alter the under-
lying dynamic at issue. The problem cannot be solved simply by challenging
its most current manifestation or by attributing blame to the latest political
administration.

As a result, I believe that neither of the more familiar approaches to
American exceptionalism effectively addresses the dangers posed by the per-
haps distinctive but not especially new “American internationalism,” and that
we must, instead, recognize and confront the historical patterns and struc-
tural dynamics that make such policies seem right, natural, even inevitable
to the American public. The questions addressed in this book are not of
recent origin, but they take on a heightened urgency in light of the current
war on terror, the pervasive reach of global economic institutions, the rapid
expansion and dissemination of military technology, and the realization that
“civilization” as we know it poses an imminent threat to the environment of
the entire planet. Under these circumstances, it is hardly a radical position
to assert that our collective survival and well-being require effective systems
of international justice and that these cannot be achieved as long as the most
powerful state on the globe exempts itself from their application.

While advocating adherence to the global rule of law as well as the U.S.
Constitution, I believe it is critical to remember that each of these legal sys-
tems emerged in large measure to rationalize and regulate imperial expan-
sion and to consider the extent to which they continue to replicate colonial
relations. Quite consistently the advance of “civilization” has been posited
as the goal of these legal systems, and those deemed “uncivilized,” or Other,
constructed as the enemy. Only recently have legal frameworks posited by
both the Constitution and international law evolved sufficiently through
their guarantees of equality and self-determination to offer a truly libera-
tory potential. Nonetheless the ideology of colonialism, with its presump-
tion that only one viable path of human “progress” and “development” exists,
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continues to constrain our thinking. It is important, therefore, to disentangle
freedom, equality, and democratic governance, which I believe are fairly
characterized as universal aspirations, from the “civilizing mission” that has
characterized both European colonial expansion and the consolidation and
extension of U.S. hegemony. Similarly the “enemies of freedom” must not be
conflated with those who resist being “civilized.”

The question is not whether we should struggle for freedom or democ-
racy but, instead, what those values actually mean and how they can best
be ensured and sustained in a diverse and rapidly changing world. In the
following chapters I attempt to identify key points at which U.S. practice has
diverged from its stated principles in the domestic and international arenas
and how the gaps between principle and practice have been rationalized.
This history is essential, I believe, to understand both the dangers inherent to
the assertion of American exceptionalism and the ways in which it can most
effectively be countered.

Chapter 1 begins with a brief overview of the justifications asserted for
American exceptionalism in the context of the current “war on terror,” with
the purpose of identifying some of the asserted values, identity, and mission
of the United States that have remained remarkably consistent throughout
its history. It focuses, in particular, on the precepts undergirding the con-
struct of civilization that U.S. officials are invoking, presumptions that, to
many Americans, appear simply as “common sense” but rely on a particu-
larly “Western” understanding of human progress, measured by development
along a unilinear path and juxtaposed to conditions of savagery or barbarism.
It is this construction of human purpose that provides the underlying ideol-
ogy for the United States’ establishment and expansion and the framework of
Euroderivative international law addressed in this book.

George W. Bush sparked international controversy when he alluded to
the war on terror as a “crusade”” Yet in many ways this was an apt reference,
for it was in the context of the Crusades that contemporary international law
emerged. Chapter 2 considers the notion of civilizing the infidel Other that pro-
vided the ideological underpinnings not only of the Crusades but of Europe’s
“Age of Discovery,” and summarizes how this mission became a foundational
premise of international law. Chapter 3 begins with the earliest English set-
tlers’ belief in their divinely ordained mission to bring progress and civiliza-
tion to the wilderness. Their vision of establishing a “city on a hill,” a beacon of
freedom for the world, was perpetuated in the faith of the American colonists
that their new republic was taking European civilization to a higher level. By
thus situating themselves in the “genealogy” of Western progress, the found-
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ers quite literally created a “state of exception,” justifying their divergence from
prevailing norms of international law by claiming to better represent the fun-
damental values, such as freedom and democracy, of a higher law.

The United States was then forced to confront the contradictions between
its stated commitment to the “American” values of freedom, democracy,
and the rule of law, and the reality that it was a settler colonial power whose
legitimacy was necessarily grounded in the legal framework of European
colonialism which it was purporting to supersede. Chapter 4 addresses how
this new government “of the people” reconciled its decimation of Indigenous
peoples, the appropriation of their lands, and the institution of chattel slav-
ery with its foundational principles by invoking the premises of “civilization”
to construct racialized identities that excluded American Indians and Afri-
cans from the American polity. In this process, the arguments made to jus-
tify American exceptionalism in the international sphere were being made
within domestic law to justify internal colonial practices.

This convergence of the ideological framing of U.S. domestic practice and
foreign policy is illustrated in chapter 5, which addresses the consolidation
of US. claims to what are now the “lower forty-eight” states, from the “con-
quest” of the more than four hundred Indigenous nations on the continent
to the “acquisition” of Florida and the northern half of Mexico. In realizing
what was envisioned as America’s “manifest destiny” of continental expan-
sion, however, the tensions between appropriating additional territories and
incorporating their inhabitants became increasingly problematic, given the
racialized construction of American identity discussed in chapter 4. Within
U.S. law these contradictions became more acute when, following the Civil
War, the Constitution was amended to extend formal equality and civil
rights to a much larger sector of the American populace. At the same time,
however, the “internal frontier” would soon be declared closed, bringing
early U.S. visions of extending beyond the continent much closer to realiza-
tion. At this point the United States began its explicitly imperialist project
of acquiring external colonies, such as Hawai‘i, Puerto Rico, and the Philip-
pines, inaugurating a new phase of its “civilizing mission.” This development,
and the legal justifications accompanying it, is the subject of chapter 6.

The international legal system, meanwhile, was struggling with similar
tensions in the wake of the Great War, as European and American leaders
attempted to create structures of international order that maintained the
dominance of Western civilization and colonial ideology within a new para-
digm of self-determination that envisioned the emergence and assimilation
of additional “civilized” states. With the decolonization and national libera-
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tion movements that followed World War II, the international legal regime
was even more significantly restructured. Chapter 7 looks at the dominant
role the United States played in this process, from the League of Nations and
its mandate system, through the establishment of the United Nations and
the international financial institutions, such as the World Bank and Interna-
tional Monetary Fund, which have become increasingly influential forces in
the global project of “development.”

Since the end of the Cold War U.S. claims to and justifications for Ameri-
can exceptionalism, articulated since its inception, have been writ large. The
attitude in the United States toward “foreign” relations and global law has
often been characterized as isolationist, with intermittent bursts of interna-
tionalism, but the history considered in this book indicates that those advo-
cating for unilateral or multilateral policies and practices virtually always have
agreed about the underlying principle of “America First” If the United States
is presumed to be the exemplar of Western civilization and therefore human
progress, it becomes reasonable, indeed desirable, that it bring its uniquely
American but nonetheless universal values of “freedom” and “democracy” to
the rest of the planet. It becomes appropriate, moreover, to do so by whatever
means, unilateral or multilateral, it deems most effective. Chapter 8 proposes
that American exceptionalism can be seen as fraught with practical contra-
dictions but nonetheless quite ideologically coherent when viewed from this
perspective. Observing that “civilization,” as it has emerged over the past sev-
eral centuries, has given us a world in which human well-being is threatened
by armed contflict, poverty, and disease, and the planet itself appears to be on
the verge of imminent environmental collapse, it suggests that these problems
will not be solved by remaking the world in the image of the United States.

The tensions between colonialism and self-determination reflected within
the trajectory of American exceptionalism provide a lens through which
contemporary relations of law and power can be understood and perhaps
changed. The lesson I take from the history outlined in this book is that the
principles and structures of international law, as they have emerged over the
past century, provide as viable a starting point as any currently available for
the creation of a sustainable and just world order. Still, realizing this poten-
tial will require a willingness to confront the continuing influence of colo-
nial ideology honestly and to take seriously the many alternative visions of
human purpose and social structure that have resisted assimilation into the
paradigm of Western civilization. These ideas are discussed in chapter o,
which summarizes the dangers posed by American exceptionalism and the
liberatory potential of a decolonized international legal framework.
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Saving Civilization

The War on Terror

The transformation of “the other” has been the continuous goal

of the “civilizing mission,” but this task has acquired an unprec-

edented urgency, an imperative character, precisely because it

is now so powerfully linked to the idea of self-defence and sur-
vival, not only of the United States but of civilization itself.

—Antony Anghie, Imperialism, Sovereignty and

the Making of International Law

Every nation, in every region, now has a decision to make.
Either you are with us, or you are with the terrorists. . . . This
is not, however, just America’s fight. And what is at stake is not
just America’s freedom. This is the world’s fight. This is civiliza-

tion’s fight.
—George W. Bush, Presidential Address to Congress,
September 23, 2001

On September 11, 2001, nineteen hijackers flew three airplanes into
the Pentagon and World Trade Center towers, resulting in approximately
twenty-nine hundred deaths.’ These attacks could have been treated as
criminal acts and prosecuted within the existing framework of law, domestic
or international. As legal scholar Anthony Cassese has explained, interna-
tional terrorism has been recognized as a crime in times of peace; in times of
armed conflict it is a war crime; and it may also be a crime against humanity,
whether committed during times of peace or war.> However, the attacks of
September 11, 2001, have been used by the United States, wielding its super-
power status, to formally usher in a new era of international law and political
relations defined in terms of a global “war on terror”

While many of the specific actions taken in this “war” have been cast
as emergency measures necessary to protect against imminent threats to
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national or international security, it has become increasingly clear that
the government’s intent has been to ensure the consolidation of a frame-
work of international law in which American exceptionalism is structurally
embedded. As George W. Bush announced in February 2002, “Our Nation
recognizes that this new paradigm-ushered in not by us but by terror-
ists—requires new thinking in the law of war? In this process, not only
international but U.S. norms are being reshaped, prompting one scholar
to observe that the war on terror “is also a catalyst for a process through
which the identity of the United States is being constituted or shaped,
although not always self-reflectively” This process will continue to have
lasting effects, regardless of the particular polices of future administrations,
unless the underlying dynamics and rationales for these changes are signifi-
cantly altered.

The emerging paradigm, within both domestic and international law, has
many unique features. Nonetheless, in critical ways, it is best understood as
the latest extension of a number of historical trends. In some respects, this
reconfiguration can be characterized as the military capstone of a process of
political and economic consolidation, often shorthanded as “globalization,”
which has been occurring for several decades, a subject addressed in more
detail in later chapters. But the “new paradigm” has much deeper roots and,
therefore, to fully appreciate and appropriately respond to the implications
of this emerging world order, we must consider not just its recent history
but the more fundamental constructs of international law and the visions of
“civilization” and human progress upon which it relies.

In light of the many criticisms of the crudity of the “us versus them”
arguments put forth in this so-called war on terror, the interesting question
becomes why these arguments have had so much traction, at least in Ameri-
can public opinion. The answer lies, I believe, in the reality that, despite the
discomfort many Americans feel with such a stark articulation, the under-
lying concepts do, in fact, resonate with deeply held beliefs about “human
nature,” “progress,” and “civilization” and, more specifically, about American
identity within that paradigm. I begin, therefore, with these arguments—not
because they provide a convenient “straw man,” but because I believe they
reflect core beliefs which undergird arguments for the maintenance of the
status quo, even when articulated in a more sophisticated manner. This chap-
ter begins by outlining some basic presuppositions of the current war on
terror, focusing particularly on what is meant by the claim that it is a war
to preserve and protect civilization. The following sections consider the pre-
sumptions underlying this notion of civilization and look briefly at how the
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assumption of a “civilizing mission” informed the early development of a
universalizing yet distinctly Eurocentric international law from which con-
temporary legal norms and institutions have evolved.s

Six Precepts of the War on Terror

Within a few days of the attacks on the Pentagon and the World Trade Cen-
ter, George W. Bush, forty-third president of the United States, announced
that “our responsibility to history is . . . to answer these attacks and rid the
world of evil”® What materialized was a shape-shifting “war on terror” As
both a military and an ideological struggle, it has been a conflict with nei-
ther geographical boundaries nor a clear definition of what would constitute
victory, and therefore a “global enterprise of uncertain duration.”” Named
enemies have taken various forms—QOsama bin Laden and the al Qaida net-
work, the Taliban government of Afghanistan, the state of Iraq and its presi-
dent, Saddam Hussein, an “axis of evil” consisting of North Korea and Iran as
well as Iraq, “radical Islam,” the hundreds of men and boys of several dozen
nationalities indefinitely detained at the U.S. Naval Base at Guantanamo
Bay, Cuba, and select U.S. citizens declared without proffer of evidence to
be “enemy combatants”® Perhaps because its scope is so broad and its cam-
paigns so numerous, this war on terror has been analyzed in many different
ways. In order to understand its relationship to American exceptionalism,
however, it is useful to focus on six of its basic precepts.®

The War on Terror Is a Confrontation with Evil

The first precept is that there is an enemy, and that enemy is “evil” the
term being used in this context as both a noun and an adjective. Invoking,
at least obliquely, President Ronald Reagan’s Cold War rhetoric describing
the Soviet bloc as the “evil empire,* George W. Bush announced in his June
2002 West Point commencement address, “We are in a conflict between good
and evil, and America will call evil by its name™

By establishing this as their most basic premise, the architects of this proj-
ect have laid the groundwork for avoiding any discussion of motivations,
legitimate or not, that might prompt attacks against the United States, as
well as any debates concerning the morality or legality of actions taken in the
course of the “war” As President Bush told a gathering of Federal Bureau of
Investigation employees, “The people who did this act on America, and who
may be planning further acts, are evil people. They don’t represent an ideol-
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ogy, they don’t represent a legitimate political group of people. They’re flat
evil. That's all they can think about, is evil”> Shortly thereafter, he empha-
sized the imperative of responding rather than analyzing: “We cannot fully
understand the designs and power of evil. It is enough to know that evil, like
goodness, exists.”?

Terrorists and Those Who Harbor Them Are the Enemy

Well before the inauguration of the war on terror, President Bush informed
the American people that we had enemies, even if we had difficulty identify-
ing them: “When I was coming up, it was a dangerous world, and you knew
exactly who they were. It was us versus them, and it was clear who them
was. Today we are not so sure who they are, but we know they’re there™
The unseen enemy is, of course, often the most frightening, a psychologi-
cal phenomenon frequently taken advantage of by the makers of Hollywood
“westerns” and horror movies.” After September 11, 2001, the enemy now
has a name, if not a clear identity. The evil being fought is embodied in ter-
rorism, which is defined in the NSS as “premeditated, politically motivated
violence perpetrated against innocents”® The second precept is that terror-
ists are the enemy, and “we make no distinction between terrorists and those
who knowingly harbor or provide aid to them.”

This enemy is nonetheless elusive, operating, in President Bush’s terms,
from “shadowy networks” which are “organized to penetrate open societ-
ies and to turn the power of modern technologies against us.”® Individually
identified terrorists, such as bin Laden, have proven remarkably difficult to
locate and capture, and large-scale round-ups of “suspects,” such as the thou-
sands of immigrants detained in the U.S. shortly after September 11 or those
since detained at Guantdnamo Bay, have yielded few individuals against
whom credible charges of terrorism can be made. According to David Cole,

As of January 2004, the government had detained more than 5000 foreign
nationals through its antiterrorism efforts. By any measure, the program
has been spectacularly unsuccessful. None of these detainees has been
determined to be involved with al Qaeda or the September 11 conspiracy.”

Perhaps as a result, the U.S. has also targeted states accused of harbor-
ing or supporting terrorists. In October 2001 Afghanistan was subjected to
a bombing campaign, followed by an invasion that forced its Taliban rulers
from power, and soon thereafter the groundwork for the invasion and occu-
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pation of Iraq began to be laid.** The message being forcefully delivered was
not directed solely at the Taliban or Iraq’s Saddam Hussein, but at all states
whose rulers might consider acting in defiance of the United States or its
allies.

A “rogue state” has generally been recognized as one “whose identity is to
some extent defined by acting outside of the standard rules of international
law”* U.S. officials, however, have expanded on this definition by describ-
ing rogue states as ones that “brutalize their own people and squander their
national resources for the personal gain of the rulers[; d]isplay no regard for
international law, threaten their neighbors, and callously violate interna-
tional treaties to which they are party[; a]re determined to acquire weap-
ons of mass destruction. . . [; sJponsor terrorism around the globe[; r]eject
basic human values and hate the United States and everything for which it
stands”>* Because such states and “their terrorist clients” must be stopped
“before they are able to threaten or use weapons of mass destruction against
the United States and our allies and friends,”> they have been viewed as legit-
imate targets in this Manichean conflict.

War Is the Appropriate Response to Terrorism

By September 12, 2001, barely twenty-four hours after the September 11
attacks, President George W. Bush had declared, “The deliberate and deadly
attacks which were carried out yesterday against our country were more
than acts of terror. They were acts of war”** Soon thereafter James Woolsey,
a director of the Central Intelligence Agency under President Bill Clinton,
concurred: “It is clear now, as it was on December 7, 1941, that the United
States is at war. The question is: with whom?”* In his inaugural address,
President Barack Obama agreed with the premise and answered the question
by saying, “Our nation is at war, against a far-reaching network of violence
and hatred>

This third precept, that war is the most appropriate response to terrorism,
is an ideological choice, not an inevitable conclusion. If the long-term goal
is prevention of terrorist attacks, many scholars and political analysts have
pointed out that the underlying causes of terrorism must be addressed.”
Despite the fact that states can and have regularly engaged in “premeditated,
politically motivated violence perpetrated against innocents,” those deemed
terrorists are usually individuals or groups frustrated by perceived injustices
and effectively excluded from other forms of political power.”® The general
principle enunciated in the UN Charter that international peace and secu-
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rity cannot be achieved without safeguarding fundamental human rights and
dignity, seems equally applicable to state and nonstate actors.

To some extent this is acknowledged by the United States’ emphasis on the
idea that its war on terror is being fought to defend liberty and justice and
the recognition that a “world where some live in comfort and plenty, while
half of the human race lives on less than $2 a day, is neither just nor stable”
Nonetheless, in his introduction to the National Security Strategy (NSS),
Bush was careful to note that poverty is not the cause of terrorism; the prob-
lem lies in its ability to create environments hospitable to terrorists. “Poverty
does not make poor people into terrorists and murderers. Yet poverty, weak
institutions, and corruption can make weak states vulnerable to terrorist net-
works”* Thus, although “legitimate grievances . . . must be addressed within
a political process,” the bottom line is that “no cause justifies terror”* The
U.S. focus, therefore, has not been on identifying and addressing the root
causes of terrorism, whatever they may be in any given case.

Even if the focus is to be on punishment rather than prevention, there
are alternative methods that could be employed. Since well before September
11, 2001, the United States has had numerous laws under which terrorists,
including those responsible for the attacks, could be criminally prosecuted.*
As noted in a 2004 report of a UN High-Level Panel on Threats, Challenges,
and Change, “virtually all forms of terrorism are prohibited by one of the
12 international counterterrorism conventions, international customary law,
the Geneva Conventions or the Rome Statutes”® And, as the Panel added, if
a military response was deemed necessary, the adequate procedures for the
use of self-defense or collectively sanctioned force were available under Arti-
cle 51 of the UN Charter.>* Instead, however, the United States has claimed a
unique, or exceptional, prerogative to respond with overwhelming military
force designed to “shock and awe” in a manner that exceeds legally permis-
sible responses.*®

The Usual Rules of Engagement Do Not Apply
Because the Enemy Is Uncivilized and Irrational

According to the United States, the laws of war, developed over several
centuries by “civilized” states, cannot be adhered to in the current war on ter-
ror because “the enemy” consists of individuals, nonstate organizations, or
“rogue” states that are motivated by “evil” rather than by discernable political
or economic interests and because their leaders are irrational, or “madmen.”
This fourth precept has been used to justify the United States’ deviation from
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standard international norms because, presumably, an irrational enemy will
not “play by the rules” either. From this perspective, there is no point in
engaging in routine diplomacy or the politics of deterrence of the sort that
characterized the Cold War. As the president stated in a 2002 West Point
commencement address, “Deterrence—the promise of massive retaliation
against nations—means nothing against shadowy terrorist networks with no
nation or citizens to defend. Containment is not possible when unbalanced
dictators with weapons of mass destruction can deliver those weapons on
missiles or secretly provide them to terrorist allies*

One of the most significant manifestations of American exceptionalism
today is the assertion by the United States of a right to engage in “preemptive
self-defense,” at such times and in such manner as it deems appropriate. The
UN Charter, acknowledged to be an international treaty that “trumps” all
other agreements,* carefully delimits the circumstances under which armed
force may be used by member states. Military actions undertaken in self-
defense are permitted by Article 51 of the Charter, but this does not extend to
preemptive use of force under the circumstances faced by the United States
to date.* Rejecting the stance previously assumed by the United States,* the
NSS declared: “While the United States will constantly strive to enlist the
support of the international community, we will not hesitate to act alone, if
necessary, to exercise our right of self-defense by acting preemptively against
such terrorists”# In other words, “we recognize that our best defense is a
good offense’#

Rejecting a “reactive posture,” U.S. officials explained in 2002 that “the
concept of imminent threat” must be adapted “to the capabilities and objec-
tives of today’s adversaries”* Because these adversaries—“the enemies of
civilization”—use unconventional means and attack without warning, “antic-
ipatory action” may be necessary “even if uncertainty remains as to the time
and place of the enemy’s attack” Indeed, the goal is to “act against such
emerging threats before they are fully formed,” for “we cannot let our ene-
mies strike first”+ This, of course, was the rationale given for the subsequent
U.S. invasion of Iraq in March 2003.#

Legal scholars Jeanne Woods and James Donovan point out that rational-
ity is viewed in Western philosophy as the defining characteristic of civilized
human beings, and therefore the characterization of the enemy as “uncivi-
lized” justifies a preemptive attack because of the nature, rather than specific
acts, of the enemy.*® Thus they note that weapons of mass destruction “in
the hands of ‘civilized’ governments is normal, even comforting,” but their
possession by “wild uncontrollable, irrational madmen” is inherently a cri-
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sis.* As Antony Anghie notes, the terrorist has now been constructed not
only in terms of race or economics but of war: “It is principally through the
language of war-as-self-defence that the ‘other’ is constructed, excluded from
the realm of law, attacked, liberated, defeated and transformed.”s

The other primary example of the exercise of American exceptionalism
in the war on terror is found in the Bush administration’s position, backed
by lawyers in the Department of Justice, that the war on terror justified the
administration’s disregard for, or “reinterpretation” of, the Geneva Con-
ventions and the prohibition on torture. Despite objections from the State
Department and U.S. military officials, in January 2002 President Bush
announced that members of al Qaida and the Taliban captured by U.S. forces
would not be treated as prisoners of war protected by the Geneva Conven-
tions.” Shortly thereafter White House Counsel Alberto Gonzales sent a
memorandum to Bush that supported this position by arguing, among other
things, that the “new paradigm” occasioned by the war on terrorism “renders
obsolete Geneva’s strict limitations on questioning of enemy prisoners and
renders quaint some of its provisions.s

This position laid the groundwork for the subsequent torture of prison-
ers held at Guantdnamo Bay, in Afghanistan and Iraq, and in secret prisons
in undisclosed locations around the world,” most notoriously at the Abu
Ghraib military prison in Iraq.’* In perhaps its most flagrant assertion of a
unique prerogative to disregard the norms of international law applicable to
the rest of the world, the United States dismissed as inapplicable the laws of
war embodied in the Geneva Conventions and significantly undermined the
prohibitions against torture articulated in the Convention Against Torture,
ratified by the United States® and accepted as a jus cogens, or preemptory,
norm of customary international law.** Again, these decisions were rooted in
the notion that the enemy is uncivilized and therefore less than truly human.
As Woods and Donovan put it, “if the ‘other’ is nonhuman enough to kill
with impunity in an unprovoked war, why would mere torture be objection-
able upon capture? This is the background against which the degradations of
Abu Ghraib should be viewed.”s

Civilization Is at Stake and therefore
Freedom and Democracy Are as Well

A fifth precept is that the war on terror is being fought to preserve civiliza-
tion. “America will help nations that need our assistance in combating terror.
And America will hold to account nations that are compromised by terror,
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including those who harbor terrorists—because the allies of terror are the
enemies of civilization”s* Civilization is the “good” being protected against
“evil” Beyond that, “civilization” is not precisely defined, but it is clear that a
Euroderivative conception, what we commonly call Western civilization, is
being referenced and that it is intimately associated with certain values. As
President Bush said in a speech to the German Bundestag, “America and the
nations in Europe are more than military allies, we're more than trading part-
ners; we are heirs to the same civilization. . . . Our histories have diverged, yet
we seek to live by the same ideals. We believe in free markets, tempered by
compassion. We believe in open societies that reflect unchanging truths. We
believe in the value and dignity of every life”

Historian Richard Drinnon has noted in other contexts that the term
“civilization” is not used “interchangeably with culture, so that other peoples
might have ‘civilizations. Instead, [it is used] to distinguish Western supercul-
ture, or the one true ‘civilization, from so-called primitive cultures”® Or, as
a former Bush administration legal adviser put it, the threat of terrorism can
be likened to the “Goths’ sacking of Rome,” threatening “the possible emer-
gence of another 1,000 years of religious obscurantism and the destruction
of our liberal values”® Despite their European origin, however, these values
do, or should, apply to all. As George W. Bush added in his presentation to
the Bundestag, “These convictions bind our civilizations together and set our
enemies against us. These convictions are universally true and right”®

The war on terror, therefore, is being fought for principles that are “right
and true for all people everywhere,” principles summarized in the NSS as
“the nonnegotiable demands of human dignity: the rule of law; limits on the
absolute power of the state; free speech; freedom of worship; equal justice;
respect for women; religious and ethnic tolerance; and respect for private
property”® Freedom is the touchstone to which justifications for the war
have predictably returned, and democratic government has been posited
as the key to its protection.®* Antony Anghie observes, “Democracy plays a
crucial dual role in this [war on terror]: it liberates the oppressed people of
Islamic states and it creates law-abiding societies that would be allies rather
than threats to the United States”® The concept of democracy also justifies
the actions taken against the enemy:

Consider the ways in which U.S. officials . . . use the term “terrorist” as a
way of defining a shifting and amorphous group of people characterized
by their lack of civilization, their inhuman nature, and their bestiality.
In the words of President Bush, Vice President Cheney, other executive
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branch officials, and members of Congress, terrorists are “fanatics,” “bru-
tal,” “barbaric,” “evildoers,” “uncivilized,” and “animals” The point of this
rhetoric must be to classify terrorists and their supporters as “incapable” of
participating properly in the social institutions or practices that are central
to liberal democracy.*

Thus, within this paradigm, the purpose of the war on terror is to preserve
civilization and, because freedom is a “right” that can be realized only through
the structures of formal democracy adopted exclusively by “civilized” states,
if civilization is lost then freedom and democracy will be lost as well.

There Is One Path of Human Progress and
the United States Represents Its Highest Stage

As noted in the previous section, the war on terror has been characterized
consistently as a struggle for a universalized, hegemonic construct of civiliza-
tion, notjust one particular culture, people, or way oflife. It is simply presumed,
notargued, thatthereisone pathofhuman progressleadingto everhigher forms
of civilization. To again quote President Bush’s introduction to the NSS, “The
great struggles of the twentieth century between liberty and totalitarianism
ended with a decisive victory for the forces of freedom—and a single sustainable
model for national success: freedom, democracy, and free enterprise. . . . These
values of freedom are right and true for every person, in every society—and the
duty of protecting these values against their enemies is the common calling of
freedom-loving people across the globe and across the ages”

Thus a sixth basic precept of the U.S. war on terror has been the notion
that the American model of social, political, and economic organization
is the only truly viable option for any society and, as such, represents the
highest stage of human development. Framed in that way, the United States
has not only a right but a responsibility to remake the rest of the world in
its image. President Bush said to the West Point graduating class in 2002,
“The 20% century ended with a single surviving model of human progress.
That model, clearly, was the American one, and he indicated a preference
for extending it to the rest of the planet in relatively benign terms: “America
cannot impose this vision—yet we can support and reward governments that
make the right choices for their own people”®® Nonetheless “support and
reward” are powerful terms in light of the United States’ immense political,
economic, and military status, and the United States’ clear intent to preserve
its military options.
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As frankly stated in the first sentence of the NSS, “The United States
possesses unprecedented—and unequaled—strength and influence in the
world,)® and it intends to preserve and expand this power. “The United
States must and will maintain the capability to defeat any attempt by an
enemy. . . . Our forces will be strong enough to dissuade potential adver-
saries from pursing a military build-up in hopes of surpassing, or equaling,
the power of the United States””° Those who wish to be considered allies are
warned to concentrate on economic development, conceding military pri-
macy to the United States. In his West Point commencement address, Presi-
dent Bush emphasized, “Competition between great nations is inevitable, but
armed conflict in our world is not. More and more, civilized nations find
ourselves on the same side—united by common dangers of terrorist violence
and chaos. America has, and intends to keep, military strengths beyond chal-
lenge . . . thereby making the destabilizing arms races of other eras point-
less, and limiting rivalries to trade and other pursuits of peace”” While
President Obama’s Inaugural Address had a more conciliatory tone, he simi-
larly emphasized that “we remain the most prosperous, powerful nation on
Earth,” adding by way of warning: “We will not apologize for our way of life,
nor will we waver in its defense, and for those who seek to advance their
aims by inducing terror and slaughtering innocents, we say to you now that
our spirit is stronger and cannot be broken; you cannot outlast us, and we
will defeat you?

As is discussed in the following chapters, the belief that the United States
represents the apex of civilization is not a recent development but a consistent
theme throughout its history. What is new is that the United States appar-
ently has the military, economic, and political capacity, for the first time in
history, to impose its will on the entire planet. In Richard Falk’s words, “The
United States is by circumstance and design an emergent global empire, the
first in the history of the world.7 It is thus particularly important to under-
stand the dynamics underlying the claim that the United States represents
the forefront of civilization and therefore is justified in taking extraordinary
measures to preserve it. The present inquiry begins by considering the notion
of civilization that is invoked in this process.

The Construct of Civilization

“Civilization” undergirds each of the precepts of the war on terror out-
lined in the previous section and therefore U.S. justifications for deviating
from international legal norms in responding to terrorism. However, the
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construct itself is rarely discussed; it is presumed that we know what “civili-
zation” means, and that it is an inherently positive and desirable goal. Given
its centrality to the discourse, this bears some scrutiny.

Civilization is often associated with the notion of living in cities. In describ-
ing the “founding legend of Western civilization,” Richard Waswo notes that
“[clities are literally what qualify us as civilized, and their prominence in the
story suggests the precise nature of the civilization they embody.”* Accord-
ing to the Oxford English Dictionary (OED), the word “city” derives from the
Roman civ'tade, civitas, and civis. “Its primary sense was therefore ‘citizenship’;
thence concretely ‘the body of citizens, the community’; only in later times was
the word [associated with] the town or place occupied by the community.”7

Because the terms “civic” and “civil” pertain to people living together in a
community,® “civilization” could simply be a descriptive term applying to all
human societies and cultures.”” However, as the OED notes, it “more usually”
means “a developed or advanced state of human society”; the first definition
of “civilize” includes “to bring out of a state of barbarism; to instruct in the
arts of life, and thus elevate in the scale of humanity””* Cities represent settle-
ment, a benchmark by which “civilized” societies can be distinguished from
“wandering savages,” and “[s]ettlement in a new, unknown, uncultivated
country is equivalent to an act of Creation” because it signifies “the transfor-
mation of chaos into cosmos.”” Civilization has become, therefore, a term
that connotes a measurable progression of human development with both
substantive and normative implications.

As discussed in the previous section, the war on terror is portrayed by U.S.
officials as a battle not just for civilization in a generic sense but for West-
ern civilization. This brings into play the West’s history of itself, one shaped
in large measure by more than five centuries of European imperialism and
colonialism.*® Maori scholar Linda Tuhiwai Smith points out, “While colo-
nies may have started as a means to secure ports, access to raw materials and
efficient transfer of commodities from point of origin to the imperial centre,
they also served other functions. . . . Colonial outposts were also cultural
sites which preserved an image or represented an image of what the West or
‘civilization’ stood for”® Thus the “civilizing mission” invoked to justify the
“new paradigm” of international law in the U.S. must be seen in the context
of this history. First, however, to meaningfully assess and respond to claims
of American exceptionalism, it is useful to clarify some of the presumptions
upon which the construct of Western civilization rests. As noted below, each
of these has been contested, factually as well as conceptually, but their ideo-
logical significance must be acknowledged.
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Humanity Is Defined by Difference from and Domination over Nature

In the worldview common to Western civilization “human-ness” is
defined by distinction from nature. People have linguistic and concep-
tual abilities that animals do not, allowing the development of art and
literature; we cultivate the earth, which provides the material basis for our
highly organized societies, distinguished particularly by cities; we have
scientific understandings that allow us to produce goods, provide sophisti-
cated services, and control our environment.® Each of these achievements
is evidence of humanity’s having “risen above” and subjugated nature.

This dichotomy is deeply rooted in the Judeo-Christian tradition, which
tells us that, from “the Beginning,” human purpose and well-being is cor-
related to the control of nature. Witness its Creator’s initial instructions to
humanity:

So God created man in his own image, . . . male and female created he
them. And God blessed them, and God said unto them, Be fruitful, and
multiply, and replenish the earth, and subdue it: and have dominion over
the fish of the sea, and over the fowl of the air, and over every living thing
that moveth upon the earth.®

The message conveyed by this directive is, first, that people are separate from
animals and have an essentially antagonistic relationship to nature. Further,
all living beings have a clear place within a unitary and hierarchical ordering:
God is the Creator and ultimate authority; he has charged humans, created
in his likeness, with dominion over other living beings. Their mission is to
“subdue” the earth.

This is clarified in a second passage from Genesis: “And out of the ground
the Lord God formed every beast of the field, and every fowl of the air; and
brought them unto Ad’am to see what he would call them: and whatsoever
Adam called every living creature, that was the name thereof”** As most cul-
tures apparently recognize, the act of naming defines what is named and, in
that process, situates or places it within a particular understanding of the
world. As such, it also carries with it the power to change that understand-
ing, for languages are not simply collections of words or names capable of
being individually correlated to the words of other languages; rather, they
are holistic ways of organizing understandings, histories, and relationships.®
According to educator Paolo Freire, by speaking their word, people trans-
form their world.*
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In the Judeo-Christian context, as Christian theologian Harvey Cox notes,
the responsibility given to Adam for naming animals means that “man” is
“their master and commander”® In this tradition the distinction between
God, despite his anthropomorphic characterization, and his creation—peo-
ple and the natural world—is signified by Adam’s “fall from grace” by virtue
of eating the forbidden fruit. Lakota theologian and attorney Vine Deloria Jr.
points out that this sets the stage for the introduction of evil into the world,
and also implies that humanity must overcome the corruption of nature in
order to become closer to God.*® Emphasizing the very different understand-
ing of the relationship between people and nature in American Indian tradi-
tions, he says, “For many Indian tribal religions the whole of creation was
good, and because the creation event did not include a ‘fall; the meaning of
creation was that all parts of it functioned together to sustain it

By contrast, within the dominant Western paradigm, the civilized are
juxtaposed to the savage who, by definition, live in a “state of nature” As
summarized by English professor Richard Waswo, “Opposed to cultivation,
which is civilized, is savagery, which isn't. And what is savage (silvestris,
silva) is literally ‘of the woods. . . . Our languages thus encode the forms of
fear and contempt felt by a settled agricultural community for other modes
of material and social organization Perhaps even more fundamental, in
this worldview civilization and human-ness are measured by distance from
nature and thus defined by what they are not. Legal philosopher Peter Fitz-
patrick explains that, when identity is thus created through negation, an
“uncivilized” Other must always exist to confirm the existence of the civi-
lized. This leads, he notes, to the creation of dichotomies, including savage/
civilized, mad/normal, and child/adult, from which “there emerges a ‘natural
being, a sub-social, sub-human sphere, the image of which underpins the
affirmation of a society above nature””" As discussed throughout the follow-
ing chapters, the construction and maintenance of such an Other is a recur-
ring theme in both U.S. history and the development of international law.

Rationality, Particularly as Embodied in Science and
Technology, Is the Benchmark of Civilization

Once we presume that people are defined by their distinction from nature,
it follows that human progress or development is rightfully measured by the
extent of their conquest of nature. This is implicit in the association of civili-
zation with cities, but reaches much further with the bifurcation of mind and
body and the status given to “reason,” which is defined as a distinctly human
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attribute.”* Rationality, facilitated by the presumptively unique human asset
of language, is what allows human conquest and control of the earth through
scientific and technological advances. Standard histories of civilization tend
to draw the line between “prehistory” and history at the emergence of Neo-
lithic culture, defined primarily by its substitution of chipped with polished
stone tools. This is followed by the agricultural developments that allow for
the accumulation of surplus, the establishment of more permanent settle-
ments, and the development of metallurgy.”

Reason, manifest through science, gave us the steam engine, followed by
an accelerating ability to convert natural substances such as coal and oil, and
even atomic particles, into “fuels” whose energy was harnessed to indus-
try. Industrialization propelled the growth of markets, ever more “efficient”
modes of transportation, and urbanization.** As the Kenyan legal scholar
Bosire Maragia emphasizes, in the Western paradigm,

Science became the social context for producing the knowledge essential to
the development of technology which in turn drove industrial production
that came to be identified with social progress. The ideas of progress, civi-
lization, and development required privileging science and technology as
well as the systematic obliteration of all types of knowledge that were iden-
tified with primitive, uncivilized, and, today, underdeveloped societies.”

Congquering, settling, and productively transforming nature also, in this
understanding, required the recognition of property and a system of law that
would protect it. As Fitzpatrick puts it, property is, “to summarize various
formulations of the Enlightenment, the foundation of civilization, the very
motor-force of the origin and development of society, the provocation to
self-consciousness and the modality of appropriating nature”s

Creation stories, whether classified today as “myth” or “science,” define
human understandings of origin, purpose, and identity. Cherokee author
Thomas King’s playful retelling of the “naming” passage from Genesis high-
lights some of the presumptions embedded within Western origin stories:

First Woman’s garden. That good woman makes a garden and she lives
there with Ahdamn. I don’t know where he comes from. Things like that
happen, you know. . . .

Ahdamn is busy. He is naming everything.

You are a microwave oven, Ahdamn tells the Elk.

Nope, says that Elk. Try again.
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You are a garage sale, Ahdamn tells the Bear.

We got to get you some glasses, says the Bear.

You are a telephone book, Ahdamn tells the Cedar Tree.

You're getting closer, says the Cedar Tree. . ..

Wait a minute, says that cop. That's my garden. That’s my stuff.
“Don’t talk to me,” I says. “You better talk to First Woman.”
You bet I will, says that Gop.””

King reminds us that we could take the notion of the absolute, all-controlling
God less seriously; that other peoples did not need scientists to “discover”
that chimpanzees or dolphins can communicate; that there is nothing inevi-
table or inherently superior about a world of microwaves, phonebooks, or
“my stuff”

In other words, we could pay attention to the fact that there have been,
and still are, a multitude of societies with very different understandings of
human purpose—cultures that thrived for millennia in a sustainable manner,
some of which have managed to avoid elimination or assimilation by more
“advanced” civilizations. From their perspectives, science and technological
developments may not be presumed inherently positive, but their potential
judged and utilized in accordance with a wider range of values.*®

This is not simply a hypothetical proposition. One recent example of the
“triumph” of Western science over indigenous understandings is found in the
conflict over the placing of an astronomical observatory on what is called Mt.
Graham in Arizona. To the Apache, this site haslong been known as Dzil nchaa
si an, the center of their spiritual universe, “home of the Mountain spirit and
other sacred beings which gave creation, guidance, strength, knowledge and
direction to the Apache people”” Since the 1980s the Apache have resisted the
placement of the observatory, including what was to be named the “Colum-
bus Scope,” on the summit of the mountain by a consortium that included the
Vatican. The Vatican, however, unswayed by the protests, responded: “We are
not convinced by any of the arguments thus far presented that Mt. Graham
possesses a sacred character which precludes responsible and legitimate use
of the land” Further, the statement continued by reading scientific advances
back into its definition of what is sacred: “In fact, we believe that responsible
and legitimate use of the land enhances its sacred character”*

We have been inundated recently with studies indicating that the scien-
tific and technological advances of civilization, combined with the industrial
development and population increases they have enabled, are killing the
planet, and humanity with it.* To quote a few statistics,
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Approximately half of the world’s original forest is gone, and another 30%
is degraded or fragmented. There are now 200 “dead zones” in the world’s
oceans, covering tens of thousands of square miles. Nearly one-third of the
sea fisheries have collapsed, with the rate of decline accelerating towards
complete loss of wild seafood just four decades from now. . . . [G]lobally,
20% of all mammals, 31% of all amphibians, and 12% of all bird species are
threatened. . . . [T]he Earth’s natural ecosystems have declined by 33% over
the last thirty years. . . . Scientists warn that temperature increases world-
wide may send more than a third of the planet’s species into extinction
within the next forty-four years.”

Nonetheless, science and technology continue to be considered the bench-
marks of civilization.

A significant feature of Western science is that it “creates or ‘discovers’
order, even if that order is always held provisional, and it extends a unifying
order presumptively to all that is yet to be discovered.* It is, in other words,
all-encompassing, as illustrated by the fact that science and technology are
most frequently proffered as the solution for impending ecological disas-
ters.”** Thus, for example, in President Obama’s Inaugural Address, he prom-
ised to “restore science to its rightful place, and wield technology’s wonders
to raise health care’s quality and lower its cost. We will harness the sun and
the winds and the soil to fuel our cars and run our factories Although
this may have been a promise of “greener” technology, the president clearly
intended to rely on scientific “advances” to maintain what may well be an
unsustainable way of life. Even when it seems that the quest to dominate and
subdue the earth will result in its destruction, the Western understanding of
rationality, with its presumption that scientific and technological advances
are inherently good, appears unshakeable.

Human History Is a Universal and
Linear Path of Progress toward Increased Civilization

Within the paradigm of Western civilization, history is the record of
change insofar as it relates to people. Summarizing this view, J. M. Roberts
introduces his one-volume History of the World by noting that despite our
awareness of vast planetary and evolutionary changes, “commonsense” tells
us that “history is the story of mankind. . . . We all know that dogs and cats
do not have histories, while human beings do,” and that “when historians
write about a natural process beyond human control . . . they do so only
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because it helps us to understand why men and women have lived (and died)
in some ways rather than others*® Once it has been established that con-
trolling nature is humanity’s primary purpose, it follows that human prog-
ress can and must be measured in terms of the achievement of that goal.

Incorporating the dichotomy between people and nature, the mandate
to “subdue” the earth, and the central role of rationality, Roberts continues,
“Humanity’s unique achievement is its remarkably intense level of activ-
ity and creativity, its cumulative capacity to create change. . . . Human his-
tory began when the inheritance of genetics and behaviour which had until
then provided the only way of dominating the environment was first broken
through by conscious choice”” “Primitive” societies are regularly charac-
terized as “static,” stuck, as it were, in a state of nature. Having no marked
changes to point to, no “development” from one stage to another, they are
said to have no real histories, only myths and stories.**®

Whether framed in terms of the religious traditions which posit a God
who literally resides separately and above the natural world, or in the Enlight-
enment’s “substitution of knowledge for fancy;* there is a general consensus
in the West that humanity shares a common objective called “civilization”
and that its achievement is measured by the extent to which people have
succeeded in controlling nature. Because it is a universal purpose, posited
as true for all peoples, it can be judged “from above,” by some rational and
objective standard, rather than from a multiplicity of human perspectives.
Thus framed, all of human history is assessed in terms of a linear progression
toward higher forms of civilization, and the multiplicity of human histories
are collapsed into one teleological narrative.”> As noted by philosopher Lud-
wig Wittgenstein, this notion of progress is of the essence of Western concep-
tions of civilization: “Our civilization is characterized by the word ‘progress’
Progress is its form rather than making progress being one of its features

Once one has accepted this unilinear path, at any given moment each soci-
ety or culture can be ranked as more or less advanced, and it is the responsi-
bility of those more “developed” to eliminate the less civilized or to “uplift”
them through absorption or assimilation. Those who have not advanced
toward this goal have no history worth telling; their histories begin, within
this worldview, at the time of their “discovery” by “civilized” powers.” Native
Hawaiian historian Haunani-Kay Trask captures this concept when she
notes that, “burdened by a linear, progressive conception of history and by
an assumption that Euroamerican culture flourishes at the upper end of that
progression, Westerners have told the history of Hawai‘i as an inevitable if
occasionally bitter-sweet triumph of Western ways over ‘primitive’ Hawai-
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ian ways.” In the context of the emergence of an international law that only
recognized European sovereignty, Antony Anghie says, “The only possible
history of the non-European world is the history of its absorption into the
European world in order to move toward acquiring sovereignty* Or, as
Kwame Toure (Stokely Carmichael) put it a bit more bluntly: “History books
tell you that nothing happens until a white man comes along”

Once human history has been collapsed into a universalized narrative of
progress, our options collapse into the either/or choice between more prog-
ress or less. Of course, one need not eschew all belief in progress to break out
of the unidimensional and highly constricted linearity defined by the pur-
veyors of Western civilization. As literary theorist Terry Eagleton warns in
his critique of postmodernism,

It is a mistake to believe that all grand narratives are progressive. . . . But
to argue against History as progressive is not, of course, to claim that there
is never any progress at all. . . . You do not need to believe in a golden age
to hold that the past was in some respects better than the present, just as
you do not need to be an odiously self-satisfied Whig to argue that the
present is in some respects better than the past. . . . Nobody in this sense
disbelieves in historical progress, and anyone who did would be making
quite as meta-narrational a claim as someone who thought that history has
been steadily on the up since the sack of Rome. But this is different from
believing that, say, there is a universal pattern to history characterized by
an inexorable growth of productive forces.”

It is possible to develop analyses that reject the vision of a grand Euro-
centric “march through history” while still believing that one state of affairs
can be characterized as more desirable than another, but this would require
a rethinking of the premise that all human history falls into a singular and
linear trajectory.

Western Civilization Represents the Highest Stage in
the History of Human Development

If one accepts a universally applicable definition of human progress as
leading to higher forms of civilization measured, in large part, by material
or scientific development, one then has “objective” and “rational” means by
which to judge a society or culture’s relative degree of civilization. A fourth
premise underlying not only the current war on terror but much of contem-
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porary international law is that Western civilization represents the highest
stage yet attained on that scale of human history. In making this case, argu-
ments are generally presented of the relative material well-being of people in
“civilized” states, as well as the extent to which freedom or human rights are
espoused by their governments. In addition, Darwinian notions of evolution
are often invoked to portray the Western powers’ conquest of huge portions
of the planet as evidence of their superiority.
J. M. Roberts gives a typical example of this in History of the World:

By 1900 European civilization had shown itself to be the most successful
which had ever existed. Men might not always agree on what was most
important about it but no one could deny that it had produced wealth
on an unprecedented scale and that it dominated the rest of the globe by
power and influence as no previous civilization had ever done. Europeans
(or their descendants) ran the world."”

As framed somewhat less glowingly by anthropologist Eric Wolf, the trium-
phalist “genealogy” of the West that we are generally taught converts history
“into a tale about the furtherance of virtue, about how the virtuous win out
over the bad guys. Frequently, this turns into a story of how the winners
prove that they are virtuous and good by winning. If history is the working
out of a moral purpose in time, then those who lay claim to that purpose are
by that fact the predilect agents of history”*

As noted above, numerous peoples and cultures have been dismissed as
“lesser” in the course of the past several centuries of European expansion
on the ground that they were “savage,” that is, “living in a state of nature,”
and therefore possessing no history. To some degree, this was accomplished
by defining history as the record of advances along a given axis of material,
social, or political change. Peoples whose ways of life had not significantly
changed for hundreds or thousands of years had no history worthy of note,
regardless of what they might believe. Thus, for example, the Hopi’s placing
of their history in the context of ecological changes brought about by fire, ice,
and floods, and their ancestors’ subsequent migrations, has routinely been
relegated to the status of myth or legend, despite periodic “scientific” confir-
mation of various aspects of this history."

In the process of collapsing all human history into the narrative of the
ascendancy of the West, the histories of non-European peoples have “dis-
appeared” in various ways. Often they have been overwritten by narratives
which so consistently paint their subjects as backward, illiterate, or savage
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that they are presumed to have been incapable of producing anything “civi-
lized” Methodologically this process has been greatly facilitated by Western
scholars’ insistence that only written history is “scientifically” verifiable and
therefore reliable.® At the other extreme, the extraordinary libraries of those
deemed Other—such as those maintained by the Egyptians in Alexandria,™
the Moors in Cordova,”* or the Aztecs at Tenochtitlan*—were intentionally
destroyed in attempts to eliminate the histories documented therein.

It has proven difficult, however, for even the most Eurocentric historian to
completely disregard the reality that other civilizations have not only existed
but had extended geographic reach, built large cities with impressive infra-
structures, and made significant scientific, medical, and artistic advances.
As Fitzpatrick notes, evidence challenging the unique supremacy of West-
ern civilization has not only been disregarded but has also been “re-cast+
Sometimes, the achievements of non-Europeans are dismissed as inconse-
quential because they did not, after all, result in the conquest of the planet.
Roberts, for example, dismisses the Olmecs and the Chavin culture of Peru
as “early lunges in the direction of civilization” which mysteriously disap-
peared and therefore are of little significance to history.” In other cases the
achievements are acknowledged, but the people are not credited, a process
that is simplified by constraining historical “evidence” to that which is veri-
fiable by European scholars or scientists.*® Thus Peter Tompkins could say
in introducing his extraordinarily detailed account of the science embodied
in the Great Pyramid of Cheops: “Till recently there was no proof that the
inhabitants of Egypt of five thousand years ago were capable of the precise
astronomical calculations and mathematical solutions required to locate,
orient and build the pyramid where it stands”* From this perspective, the
existence, age, and location of the Great Pyramid, to say nothing of Egyptian
understandings of history, simply added up to “no proof”

Attempts have regularly been made to appropriate others’ accomplishments
into the master narrative of Western supremacy by giving them a European
origin. Thus, despite their extensive contact with and reliance upon North
African civilizations, the Greeks are credited with inventing mathematics,
philosophy, and political democracy.*® Even today a mainstream historian
can glibly assert that “no doubt a primitive mathematics is part of the expla-
nation of the sterility of the Egyptians’ astronomical endeavors,” dismissing
this as yet “another field in which posterity, paradoxically, was to credit them
with great things”? The incredible contributions of the Indigenous peoples
of the Americas to agricultural production are routinely overlooked,*° as
are the extensive civilizations of the Olmec, Toltec, Aztec, Mayan, and Incan
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peoples. In the Mississippi and Ohio river valleys of what is now the United
States, tens of thousands of mounds existed prior to European contact. Sen-
eca historian Barbara Mann reports that these were “myriad complexes of
earthen mounds comprising graded highways leading out from geometrical
circle-and-square earthworks, all platted across miles,” enormous mounds
in the shapes of birds, or badgers or serpents, and containing pipes, pot-
tery, and artistic goods.*> Mann explains not only how these mounds were
systematically destroyed by American settlers, but documents in extensive
detail a long history of attempts to prove that they were constructed by any-
one except the Indigenous inhabitants of that area: “Indeed,” she says, “had I
set out to parody western scholarship, I could not have devised a better satire
than that provided by the Euroamerican imagination, as it led the country on
a wild-goose chase through ancient Greece, Rome, Egypt, Malaysia, Japan,
and Atlantis in quest of the ‘lost race’ of American Mound Builders

Some older civilizations have been incorporated into the genealogy of
the West and subsequently excluded to ensure that the narrative maintains a
European hegemony. Linda Tuhiwai Smith observes that, “for this purpose,
the Mediterranean world, the basin of Arabic culture and the lands east of
Constantinople are conveniently appropriated as part of the story of West-
ern civilization, Western philosophy and Western knowledge” With the rise
of European imperialism, however, “these cultures, peoples and their nation
states were re-positioned as ‘oriental, or ‘outsider’ in order to legitimate the
imposition of colonial rule”?* Thus, as international law developed, states
such as Turkey were sometimes classified as “semi-civilized” or “barbarian”
rather than “savage,” and recognized as having advanced to some degree on
the scale of civilization, and thus acknowledged to have limited legal rights.”

Western historians have gone to extraordinary lengths to fit the history of
the Other into a narrative that has a predetermined outcome—the triumph
of the West—yet still feel obliged to maintain the appearance of objectiv-
ity and rationality. Despite their best efforts, however, the mere existence of
once-flourishing civilizations that fall outside the genealogy of Europe, such
as that of the Egyptians, Chinese, or Aztecs, poses a major problem. How are
we to know that contemporary Euroderivative civilization is not just another
in a long line of such powers, rising, perhaps, but destined also to fall?

The response generally seems to be that Western civilization is distin-
guished by virtue of its superior scientific and political achievements. Prior
civilizations may have had, for their times, tremendous military strength
and scientific or technological prowess, but their demise is attributed to
causes from which the West believes it can exempt itself. Where concrete
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information is unavailable—perhaps because written records were destroyed
or because Western historians do not consider local people’s oral histories
“reliable”’—there is often speculation that disease or ecological disaster may
have been the cause.”® Contemporary science, of course, is presumed ade-
quate to protect at least those who in live in the most “developed” countries
from military threat, disease, or natural disaster.

In other cases the downfall of previous empires is often attributed to lack
of viable forms of political organization.”” That story goes something like
this: there were societies that made considerable material progress, but they
crumbled under their own weight because they were not sufficiently demo-
cratic; their leaders became corrupt, perhaps the people revolted, and either
internecine warfare or conflict with a stronger power destroyed the civiliza-
tion and it fell into barbarism. The West, in this narrative, will not fall prey to
this fate because, in addition to its scientific accomplishments, it has evolved
structures of representative government capable of responding to changing
circumstances and is therefore of potentially indefinite duration. Thus even
in contemporary analyses which posit the imminent rise of non-Western
states such as China or India, the predictions are based on those societies’
adaptation to the Western model.’s®

This brings us to the capstone of the presumptions about Western civi-
lization: that its political institutions uniquely protect values, often framed
in terms of freedom, democracy, and fundamental human rights, which are
not only universally applicable but desired by all peoples. This is not only the
reason why it represents the apex of human development and is indefinitely
sustainable, but why it can and should be extended to the entire planet, with
all its diverse cultures and peoples. As Fitzpatrick summarizes, “progres-
sion becomes a force of universal transformation. . . . Non-Western ‘others’
come to be known and possessed within that universality, the knowledge of
which can only be acquired by those others if and to the extent that they can
enter positively into this universality. . . . The very modes and possibilities
of escape are contained in a Western progression, in the grandest of ‘grand
narratives'—the liberation of humanity.»

Fulfilling the “Civilizing Mission”:
American Exceptionalism and the War on Terror

Putting together the basic presumptions about the construct of civiliza-
tion outlined above, it becomes clear why the United States is promot-
ing the war on terror as an epochal struggle for civilization, and why
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it considers itself uniquely situated to lead that war. As the world’s sole
superpower in a post-Cold War world where Western civilization has
been deemed triumphant, the United States has a claim to hegemony that
is deeply embedded in a history rooted in many centuries of European
consolidation and colonial expansion. This is reinforced, of course, by
its rendition of its historical origins. Eric Wolf summarizes this familiar
narrative:

We have been taught, inside the classroom and outside of it, that there
exists an entity called the West, and that one can think of this West as a
society and civilization independent of and in opposition to other societ-
ies and civilizations. Many of us even grew up believing that this West has
a genealogy, according to which ancient Greece begat Rome, Rome begat
Christian Europe, Christian Europe begat the Renaissance, the Renais-
sance the Enlightenment, the Enlightenment political democracy and the
industrial revolution. Industry, crossed with democracy, in turn yielded
the United States, embodying the rights to life, liberty, and the pursuit of
happiness.+*

Those who resist incorporation into this history may simply be “backward”
and in need of enlightenment. Those who refuse to assimilate despite having
been given the opportunity, and who persist in opposing the spread of West-
ern civilization, are the “enemies of freedom” and must be destroyed.

Richard Waswo points out a “central process of transmission that makes
this picture of civilization uniquely western . . . and rather odd”+

[It is] a narrative of displacement, exile, conquest, and reconstruction . . .
structured as a journey, the search for a predestined and permanent home.
The story thus presents civilization as that which comes from somewhere
else. Specifically, it is borne by exiles from the east to the west. There, it is
imposed by force on the indigenous population, who may or may not be
given the opportunity to assimilate themselves to it. In any case, should
they resist, they are wiped out.™

The caveat I would add to this analysis is that the classic Euroderiva-
tive response to those who do not, cannot, or will not assimilate is a bit
more complex, given the construction of the “civilized” as the negation of
the “uncivilized” or “savage” Because Western identity relies so heavily on
the negation of the Other and is so embedded in a universalizing history
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of the “rise” of humanity from a state of nature, an uncivilized—or at least
deficiently civilized—Other is a necessary component of this identity. Legal
scholar Antony Anghie uses the phrase “dynamic of difference” to refer to
an “endless process of creating a gap between two cultures, demarcating one
as ‘universal’ and civilized and the other as ‘particular’ and uncivilized, and
seeking to bridge the gap by developing techniques to normalize the aberrant
society”# Peter Fitzpatrick extends the concept to his analysis of the devel-
opment of Western law, noting that it “is imbued with this negative transcen-
dence in its own myth of origin where it is imperiously set against certain
‘others’ who concentrate the qualities it opposes.”*# Simply put, without the
Other, “we” would not know who we are.

This understanding of the “Other” is rooted in the work of the intellectual
historian Edward Said, who explained the Orient as “the place of Europe’s
greatest and richest and oldest colonies, the source of its civilizations and
languages, its cultural contestant, and one of its deepest and most recur-
ring images of the Other,” a construct that “has helped to define Europe (or
the West) as its contrasting image, idea, personality, experience* As Said
explains further,

It can be argued that the major component in European culture is precisely
what made that culture hegemonic both in and outside Europe: the idea of
European identity as a superior one in comparison with all the non-Euro-
pean peoples and cultures. There is in addition the hegemony of European
ideas about the Orient . . . usually overriding the possibility that a more
independent, or more skeptical, thinker might have had different views on
the matter.#

This theme is revisited frequently in the history of the legal theories of
Euroamerican colonial expansion that follows, for the invariant need for an
uncivilized Other to justify a universalizing, assimilationist framework of
law sheds much light on what otherwise appear to be contradictory policies
and practices in international law.

Each of the premises about the war on terror and the construct of Western
civilization set forth above could be described in much more nuanced detail,
of course, but they briefly summarize the ideology underpinning European
colonial expansion and its American extension.” As discussed in the follow-
ing chapters, the Indigenous peoples inhabiting the lands claimed by Euro-
pean and Euroamerican colonizers were identified as “heathen” and, increas-
ingly, “savage”’** Not being civilized—not having conquered nature—these
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Others were deemed to have made no “progress” in the Western scheme of
development and therefore had no prior history worth acknowledging. Once
colonized peoples were defined as less than fully human, it was a short leap
to justifying the appropriation of their “unsettled” lands for “productive” use
and for either eliminating the inhabitants or using them, much as domesti-
cated animals, simply for their labor power."

Many continue to contest the process of colonization, and in what has
been termed the “Fourth World” of Indigenous nations*° there continue to
be numerous societies where people are presumed to be an integral part of
a nonhierarchical natural world, with a nonlinear history. In various forms,
most of these cultures have an understanding of human purpose that relates
to a responsibility to the earth, rather than a destiny, ordained by an all-pow-
erful God to tame the savage wilderness.” The genealogy of the West that
Wolf outlines is not a reflection of historical fact but rather an ideological
construct serving particular ends. As Seneca scholar John Mohawk reminds
us, the “linear descendency of culture from the Greeks to the Romans to the
Franks, to the French, to the English, to America, to now; is presented as if
“there’s no choice” but, in reality, all peoples have many ancestors, and many
worldviews from which to choose.” Gustavo Esteva and Madhu Suri Prakash
emphasize in their Grassroots Post-Modernism that rather than accepting a
universalized and hierarchical notion of human identity and purpose, one
could look to the “pluriverse” of peoples, histories, and worldviews for alter-
native understandings of human “good” not dependent on scientific or tech-
nological “advances.’s?

Within the dominant Western perspective, it generally has come to be
accepted that all peoples are equally capable of becoming “civilized” and
should be given the opportunity to do so. Nonetheless the “rights” that attend
this concession remain, for the most part, deeply embedded in a framework
that still accepts the precepts of a distinctly Euroderivative worldview. If one
accepts the basic presumptions of this model, it is not difficult to make a
case for the United States as representing, at least currently, the most evolved
form of Western civilization. From there, it does not require much to accept
its claims to exceptionalism, and to acquiesce in, perhaps even enthusiasti-
cally endorse, unilateral U.S. actions that it claims are for the greater good of
humanity. Because we are now making political choices that will significantly
affect the future of international law and world order, we would do well to
consider not only the premises underlying our contemporary worldview
but also the historical contexts from which these presumptions arose and in
which they have been implemented.
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Civilizing the Other

Colonial Origins of International Law

When we Europeans felt we were barbarians, the Trojan legend
told us we weren't; now that we know that we were barbarians
but aren’t any longer, we can drop the legend from our history,
and use it henceforth to determine the history of the barbarians
we've so lately discovered. The use of the legend . . . to deter-
mine the fate of the indigenous populations in the new world
is clearly visible in the formation of a special branch of law.
This would eventually become international law, and was cre-
ated expressly to deal with the accelerating conflicts among the
major powers of Europe, due in large part to their competing
claims over territory and trading privileges in the new world,
and with the vexed question of the respective “rights” of the
colonizers and the colonized.

—Richard Waswo, The Founding Legend of Western Civilization

The U.S. assertion of a unilateral prerogative to conduct the current
war on terror as it sees fit has many critics, but, nonetheless, its notion of
a “new paradigm” of international law has met with little resistance. Some
of this might be attributed to the United States’ status as the world’s sole
superpower, but few would concede that this new paradigm is simply one
of “might makes right” Instead, its acceptability to much of the American
public and to U.S. allies rests on its incorporation of themes pervading the
history of “Western civilization” and the international legal norms that have
developed in conjunction with the consolidation of European power over
many centuries.

As Richard Waswo points out, the legend of the noble Trojans who escape
Greek attacks and flee west to establish Rome, a city destined to become the
center of an “empire without end,” is repeated in various forms throughout
European history. In each iteration of the story, the hero, like Virgil's Aeneas,
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travels from East to West, bringing the arts and sciences with him, from the
founding of Britain, to the Recongquista of the Iberian Peninsula, on to the
“New World Or, in Peter Fitzpatrick’s words, “Light travels, as Hegel help-
fully reminds us, from East to West, coeval with ‘the History of the World.”>
In each version the superiority of European civilization has been portrayed
as “the redemptive source of the West’s presumed mandate to impose its
vision of truth on non-Western peoples.™

Conquest was always significant to this narrative, but the claim to be
bringing the world to a higher stage of civilization could not be based solely
on raw power. This would pose significant ideological problems, given the
contrast the West has relied upon between the “order” characterizing its
societies and the state of constant warfare it claims prevailed among those
deemed savage.* The standard narrative of colonial expansion relies on the
premise that

Native society is simple, small and self-contained. It is characterized by
uncertainty, stasis, inefficiency, and by a lawless or only incipiently legal
condition. The colonists claim to bring a civilization which will provide
many things, among them security and order, incorporation within a
dynamic history, efficiency, law, and the opportunity for progress by means
of social functions becoming differentiated.’

Thus law (accompanied by “order”) has assumed a primary role in West-
ern civilization, and European colonial expansion was conceived, from the
beginning, as a legal project.®

Western conceptions of a unitary and hierarchical system of law fit very
conveniently into the model of a world in which God ruled over “man” and
man, in turn, was responsible for governing nature.” Once civilization had
been defined in terms of distance from nature, the gradation of humanity
into those more and less civilized justified the rule of the civilized over the
barbarian or the savage, allowing law to become an instrument of either
subordinating or “uplifting” the Other, depending upon one’s perspective.®
Furthermore, in practical terms, law became a means of governing relations
between the “civilized” states aspiring to empire, enabling them to devote
their resources to acquiring territories and developing trade rather than
fighting one another.®

American exceptionalism, as articulated today and throughout U.S. his-
tory, has a great deal of resonance in what has been characterized as the “civ-
ilized” world because, even as the United States has claimed a prerogative
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to deviate from accepted international norms or shun transnational institu-
tions, it has invoked foundational principles of the “law of nations” to sup-
port that claim. Because international law was designed not only to regulate
relations between recognized states but also to rationalize their colonial ven-
tures, it has always incorporated and relied upon the precepts of civilization
outlined in the previous chapter. This has allowed the United States to invoke
these presumptions, directly or indirectly, to argue that its distinctly Ameri-
can version of internationalism provides a superior path to implementing
the underlying purposes and principles of international law. If our goal is
to decolonize international law, and transform it into a global system of jus-
tice truly capable of universal application, we have to critically evaluate not
only particular U.S. policies and practices but the presumptions of an inter-
national legal system designed to facilitate imperial expansion. This chap-
ter briefly outlines the foundations of international law from this perspec-
tive, highlighting themes that continue to shape contemporary international
relations.

Crusading Justice

On September 16, 2001, President Bush announced that “This is a new
kind of . . . evil. . . . This crusade, this war on terrorism is going to take a
while” The use of the term “crusade” both by the president and by Vice
President Dick Cheney evoked pained responses from U.S. allies, Arab lead-
ers, and Arab Americans, among others, leading White House spokesperson
Ari Fleischer to quickly, if somewhat ineptly, attempt to retract it by saying, “I
think to the degree that that word has any connotations that would upset . ..
anybody . . . the president would regret if anything like that was conveyed.
But the purpose of his conveying it is in the traditional English sense of the
word, it’s a broad cause” It is difficult to believe that both Bush and Cheney
were unaware of the history or imagery the term “crusade” would evoke, but
if it has come to mean a “broad cause” in ordinary English, that would attest
to how deeply entrenched the notion of a crusade, or “just war,” to extend
and protect Western civilization has become in American ideology.”

Law, as promulgated by the Church of Rome, was the force legitimating
Christian conquest, both before and after the Crusades of 1096-1271, and
to a considerable extent the origins of contemporary international law can
be found in the Church’s struggle to answer what Robert A. Williams Jr. has
termed the central question of the Crusades: “Under what circumstances
might Christians legitimately dispossess pagan peoples?” During this period,
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the existence of a unitary and hierarchical system of law, ordained by God, was
presumed by Christians; their debates focused on the rights of non-Christians
under natural law, and the relative supremacy of religious and secular rulers.

The legal foundation for the Crusades was laid in the mid-eleventh cen-
tury by Pope Alexander II and his archdeacon Hildebrand, who extended St.
Augustine’s definition of “just wars” from only those waged in self-defense
or to recover stolen property, to those approved by God.* At this time one
of the most powerful tools of social control wielded by the Roman Church
was its self-proclaimed monopoly on the forgiveness of sins, and this was
utilized by Alexander II to give Christian warriors preemptive absolution for
the killing of infidels as he sanctioned not only the attempted Reconquista of
the Iberian Peninsula and the Norman invasion of England in 1066 but also
sustained expansion into the “pagan” lands of Eastern Europe.” Hildebrand
became the next pope and, as Gregory VII, he consolidated the position that
the Church was both the embodiment and the arbiter of natural law. Any
secular ruler who refused to acquiesce to papal rule was defying natural law,
and therefore was an “evil prince” possessed by demonic “madness.”® It was,
of course, the responsibility of the Church to bring such rulers into compli-
ance with natural law. “Difference mandating remediation thus emerged as a
central category in Western legal and political thought and discourse””

The “difference” at issue can, of course, be seen from several different per-
spectives. Even Lady Flora Louisa Shaw Lugard, “Colonial Editor” for The
Times of London, described North Africa during the time of the Crusades in
glowing terms:

Throughout the dark period of the Middle Ages, when the Catholic Church
was asserting its claim to dominate the conscience of the western world . . .
all that was independent, all that was progressive, all that was persecuted
for conscience’s sake took refuge in the courts of Africa. Art, science,
poetry, and wit found congenial homes in the orange-shaded arcades of
the college of Hez, in the palaces of Morocco, and in the exquisite gardens
of Tripoli and Tunis.*

These sites were all, of course, part of the same Islamic empire that was even
then establishing large and prosperous cities, extensive agricultural develop-
ment, science and industry, art and literature, public libraries, and universi-
ties on the Iberian Peninsula.”

The accomplishments of Islamic civilization were no secret, but this hardly
prevented Christian leaders from painting Islamic leaders as barbaric. Pope
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Urban II launched the First Crusade by announcing that “an alien people, a
race completely foreign to God” had invaded Jerusalem and were there com-
mitting acts of barbarism and “defil[ing] the Holy Places with their filth”> As
incentive, he extended the special benefits traditionally associated with spiri-
tual pilgrimages to this military expedition.” The Pope was from France and
deeply troubled by the constant battles being waged among the French, to
whom he was speaking when he announced this Crusade. Anxious to divert
their energies onto an Eastern enemy, he urged: “You, who have so often
been the terror of your fellow men, go and fight against the barbarians. . . .
If you must have blood, bathe in the blood of the infidels”>> As characterized
by Williams, Urban essentially attributed the strife within European societ-
ies to overcrowding and made “a Lebensraum argument in support of East-
ern colonization, virtually identical in style and tone to the Discovery-era
recruitment calls fashioned by later European promoters of colonization in
the New World»

Historian Janet Abu-Lughod notes that “by 1250 and particularly after
Europes ‘discovery’ of the Mongols, the benign hope of converting the
world to Christianity began to fade as Europeans gained a better sense of
the geographic size and population of the non-Christian world.”** Within the
European paradigm, this intensified questions concerning the legal rights of
“infidels,” especially in lands to which Christendom could not make a plau-
sible prior claim. In the mid-thirteenth century Pope Innocent IV attempted
to reconcile Aristotelian natural law with the notion of papal supremacy by
declaring that non-Christian peoples were rational beings and thus subjects
of natural law, but that those who rejected God’s will were irrational and
therefore in violation of that law.» The Church, of course, was responsible
for ensuring the enforcement of this law. Within this universalizing vision
of law intent on eliminating or assimilating all other perspectives, infidels
possessed and had “dominion” over their lands, but if they insisted on act-
ing “irrationally” by denying Christian supremacy, their property could be
confiscated.”

Thus, “centuries prior to Columbus’s transatlantic voyage, the thirteenth-
century canon lawyer-pope Innocent IV had discovered for Christendom a
new world of legal discourse, premised on the central orienting myth that
the Christian European’s vision of reason and truth entailed norms obliga-
tory for all peoples” Regardless of whether George W. Bush intended his
characterization of the war on terror as a “crusade” to be interpreted literally,
it is not surprising that those with some understanding of this history would
see the parallels between the Crusades of the Middle Ages and Bush’s procla-

Civilizing the Other | 39



mation of a war fought for the “convictions which bind [American and Euro-
pean] civilizations together . . . [and which] are universally true and right”**
Pope Innocent IV’s formulation, which recognized that “infidels” had
natural rights and simultaneously asserted “suprajurisdictional papal author-
ity . . . where it was clearly necessary for the pope to intervene in order to
protect the infidels’ spiritual well-being,* laid the foundation for the theo-
ries of international law later articulated to accommodate and regulate the
colonial enterprise. In turn, these theories have been absorbed into contem-
porary transnational norms and structures and into the United States’ ratio-

nale for its expansion, consolidation, and current international policies.

Unifying Europe

Europe, of course, is “both a region and an idea,” as Robert Bartlett says in
introducing The Making of Europe.’® Before Europe could launch its so-called
Age of Discovery and proceed to spread its version of civilization across the
planet, the various peoples within the region had to be “Europeanized.”* This
process was taking place before, during, and after the Crusades and contin-
ued even as Portugal and Spain were “discovering” and colonizing Africa and
the “New World?” It involved not simply the expulsion of Islam but also the
conquest and assimilation of many “pagan” peoples indigenous to the lands
we now consider part of Europe, reminding us that many of the legal theories
that evolved to justify the conquest and absorption of the Other were first
used by Europeans on their immediate neighbors.** This history reminds us,
as well, that although in its later phases the discourse of colonialism became
increasingly racialized (as we now understand that term), the colonial proj-
ect always emphasized perceived cultural and religious difference, whether
or not these were described in racial terms, to justify political domination.?

In consolidating the power of the Roman Church in the mid-eleventh
century, Pope Nicholas II countered Germanic imperial ambitions by enter-
ing into an alliance with the Normans and legitimating their conquest of
southern Italy3* As noted above, shortly thereafter Pope Alexander II gave
his blessing to both the reconquest of the Iberian Peninsula and the imposi-
tion of Norman feudalism in Britain.» Contemporaneously Christian forces
were moving into territories occupied by the western Slavs, Prussians, Lithu-
anians, Latvians, Livonians, Estonians, and Finns described as the “arc of
non-literate polytheism that stretched from the borders of Saxony to the
Arctic Circle, . . . the most enduring bastion of European paganism.*® The
western Slavs were officially conquered in 1168, when the Danes invaded,
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destroyed their temples, and placed them under the rule of Christian bish-
oprics.” Conquering the remainder of the Baltics took much longer and was
spearheaded initially by German missionaries and merchants. Beginning in
the early 1200s the Teutonic Knights and other Germanic crusading orders
extended their colonizing ventures into Eastern Europe, with the backing of
Frederick II who, as head of the Holy Roman Empire, had assumed the mis-
sion of conquering all the barbarian nations of the world.**

As Robert Bartlett observes, one of the distinguishing features of Western
Christianity was its “insistence on the dominance of one liturgical language
and one cultic form,” and its “goals were ‘unity’ (unitas) and ‘harmony’ (con-
sonantia)” in its rituals.’® As the construct of Latin Christendom evolved, this
notion of “unity” expanded to form the basis of a perceived ethnic identity
which unified diverse peoples across Western Europe. It also provided the
rationale for extending colonial rule to Christian peoples who failed to con-
form sufficiently to Rome’s dictates.*

Thus, for example, the Irish had been converted in the fifth century but
maintained forms of social, political, and religious organization that diverged
significantly from Roman practice. According to Bartlett,

The absence of a territorial, tithe-funded church or unitary kingship, the
very distinctive system of kinship and the non-feudal, uncommercialized
economy struck Latin clergy and Frankish aristocrats as outlandish. When
St. Bernard described the Irish in the early twelfth century, he wrote of
their “barbarism” and their “ beastlike ways,” criticized their marriage cus-
toms . . . and concluded by condemning them as “Christians only in name,
pagans in fact”*

Such characterizations justified Anglo-Saxon and Norman invasions of Ire-
land and established a precedent that would be relied on both in other por-
tions of Europe and in the non-European world to rationalize the coloniza-
tion of even those who had converted to Christianity.*

The contradictions inherent in this position, however, eventually insti-
gated a rearticulation of the legal rationale of conquest from one relying
solely on a religious mandate to one incorporating principles of natural
law. The Baltics had been the site of a number of Christian campaigns in
the twelfth and thirteenth centuries, which met with limited success.# Well
into the latter half of the fourteenth century, the Germanic order of Teu-
tonic Knights continued their attempts to conquer both Poland, a Christian
state, and its ally, “pagan” Lithuania.* Eventually, to solidify the alliance, the
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Lithuanian king agreed to Christianize his nation as well, but the Knights
continued their holy wars, which consisted primarily of regular and profit-
able raids, arguing that neither Poland nor Lithuania was genuinely, or suffi-
ciently, Christian.# The legitimacy of these claims eventually came before the
1414 Council of Constance. The Council, after much debate, condemned the
activities of the Teutonic Knights, relying upon Pope Innocent IV’s theory of
the natural rights of infidels to dominion over their lands.*

This decision set the stage for the law that would apply to the colonization
of the lands that were soon to be “discovered” by the European powers. The
conquest of the Other would henceforth be justified within the framework
of their “natural rights,” which were, of course, determined by those who
were invading their lands.#” As discussed in the following sections, despite
this shift in the legal theory undergirding colonial relations, the hegemonic
vision of “unity” espoused by the Roman Church would continue to inform
the West’s understanding of natural law. As Robert Williams summarizes,
the “conquest of infidel peoples and their lands could proceed according to
a rule of law that recognized the right of non-Christian people either to act
according to the European’s totalizing normative vision of the world or to
risk conquest and subjugation for violations of this Eurocentrically under-
stood natural law”+ Both the theory and practices accompanying this expan-
sion were developed first with the Portuguese claims to the Canary Islands
and their incursions into Africa as well as with the Spanish ventures into the
Americas, and they were subsequently applied by the English in Ireland and
in the New World.#

The “Age of Discovery”

Christian crusaders took Lisbon from the Moors in 1147, and by the end of
the century Portugal was recognized by the Church as an independent king-
dom.*® As Immanuel Wallerstein explains, for the next several hundred years
Portugal’s relative stability, its geographic location, its continued contact with
the Islamic world surrounding the Mediterranean, its commercial expe-
rience, and the financing of Genoese investors all positioned it to take the
lead on Atlantic exploration and expansion.” By 1341 the Portuguese had laid
claim to the Canary islands, and in 1415 they extended the Reconquista to the
Moroccan side of the Strait of Gibralter, opening the door to further incur-
sions into the west African coast and nearby islands.> Portuguese claims in
these territories were contested by the neighboring kingdom of Castile, and
the resulting violence led Pope Eugenius IV to ban all European Christians
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from the Canaries in 1434 for the protection of the islanders. This unusual
prohibition on colonization was based on the recognition of “infidel” rights
articulated by Innocent IV and confirmed by the more recent Council of
Constance.” The ban, however, did not last long.

Upon their “discovery” the Canary islanders had been described by the
Portuguese as friendly and welcoming, their leaders wearing colorful and
well-sewn goatskin clothing. Several were immediately kidnapped and taken
to Portugal, where they were described by Giovanni Boccaccio as “robust
of limb, courageous, and very intelligent. When spoken to by signs they
replied in the same manner. . . . They sang very sweetly, and danced almost
as well as Frenchmen. They were gay and merry, and much more civilized
than many Spaniards”>* In contesting the papal ban a century later, however,
King Duarte of Portugal argued the importance of bringing civilization to
the “nearly wild” islanders who had neither houses nor clothing worthy of
the name, and “are not united by a common religion, nor are they bound by
the chains of law, they are lacking in normal social intercourse, living in the
country like animals”s*

Duarte also argued that by granting the Portuguese the exclusive right
to Christianize the islanders, the Pope could prevent their exploitation by
other European powers perhaps less friendly to Rome. The papal response,
Romanus Pontifex, recognized Portugal’s right to acquire the Canaries and, as
reissued several times over the following decades, it opened up the African
continent to Portuguese colonization, always in terms “emphasiz[ing] the
more benign, paternalistic elements of papal suzerainty”>* Conquest would
bring civilization to the native inhabitants and, in return, Portugal received
exclusive trading rights vis-a-vis other European colonial powers. The pri-
mary “‘commodity” of that trade would prove, of course, to be slaves.”

The Portuguese monopoly on African colonization left Spain looking for
expansion in other directions. In 1492 the Moors were driven from Grenada,
their final stronghold on the Iberian Peninsula; in an early instance of “ethnic
cleansing,” Muslim and Jewish residents were forced into exile unless they
converted to Christianity.”® The rulers of the newly united Spanish kingdom
could now turn their attention to outward expansion, beginning with the
request of Cristobal Colén (Christopher Columbus) that they underwrite a
voyage to find a western trade route to the Indies.® Queen Isabella obtained
the approval of her ecclesiastical committees on the matter, and she autho-
rized Columbus “to discover and acquire certain islands and mainland in the
ocean sea” in exchange for which he would be appointed “our Admiral of
the said islands and mainlands . . .[and] Viceroy and Governor therein*
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Columbus, of course, made his way to the opposite side of the planet, where
he “discovered” and claimed Spanish title to a number of islands, beginning
with the Taino homeland of Guanahani, which he promptly renamed San
Salvador. And we all lived happily ever after. Oops, wrong story.

Columbus’ “discoveries” and his subsequent actions as Viceroy and Gov-
ernor raised a series of legal problems. The first related to the “natural rights”
of the islands’ inhabitants. Did they not, like the “pagans” of Lithuania or the
Canary islanders, have legal dominion over their lands? Furthermore, Spain
had not received papal sanction for the voyages, and Portugal was prepar-
ing to engage in its own exploration of the “New World.”¢* Both these prob-
lems were resolved by Pope Alexander VI, of the Borgia family, who issued
a series of papal bulls that first declared, to quote Robert Williams, that the
Pope could “place non-Christian peoples under the tutelage and guardian-
ship of the first Christian nation discovering their lands as long as these peo-
ples were reported . . . to be ‘well disposed to embrace the Christian faith””®

Alexander’s best-known bull, Inter caetera II, clarified territorial claims by
dividing the non-European world into eastern and western portions, with
Portugal receiving “rights” to colonize Africa, and what is now Brazil and
Spain granted exclusive access to the remainder of the North and South
American continents. Any interference with these decrees would meet with
the Churchs ultimate legal sanction of excommunication.® The colonial
enterprise was thus justified by the bringing of Christianity, that is, civili-
zation, to the hitherto “undiscovered” peoples who had been placed by the
Church under the “guardianship” of European sovereigns. The practices of
colonialism, however, immediately generated more complex legal questions
addressing the treatment of the peoples encountered.

Columbus returned to the Caribbean in 1493 with a larger military force
and established himself on the island he named Espanola, which today is
divided between Haiti and the Dominican Republic. His initial expectations
of finding large quantities of gold were soon disappointed, and he quickly
resorted to sending Indian captives to Spain as slaves.® Those who remained
on the island faced conditions that have been described in numerous con-
temporaneous accounts, but perhaps most famously by the Dominican friar
Bartolomé de las Casas:

In this time, the greatest outrages and slaughterings of people were per-
petrated, whole villages being depopulated. . . . The Indians saw that with-
out any offense on their part they were despoiled of their kingdoms, their
lands and liberties and of their lives, their wives, and homes. As they saw
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themselves each day, perishing by the cruel and inhuman treatment of the
Spaniards, crushed to earth by the horses, cut in pieces by swords, eaten
and torn by dogs, many buried alive and suffering all kinds of exquisite
tortures.®

As Kirkpatrick Sale notes, to obtain as much gold as possible, “every Taino
over the age of fourteen had to supply the rulers with a hawk’s bell of gold
every three months . . . those who did not were, as [Columbus’ brother] Fer-
nando says discreetly, “punished”—by having their hands cut off, as las Casas
says less discreetly, and left to bleed to death”” Where the Spanish did find
concentrations of gold, the Indians were forced to labor in the mines, where
many thousands died.®®

By 1496 it is estimated that the native Taino population of Espaiiola had
dropped from as many as eight million to three million, with perhaps one
hundred thousand remaining by 1500, when Columbus was recalled to Spain
to face criminal charges for his conduct.® By then, however, Columbus had
established a “dynasty” in the islands, and the process he had initiated con-
tinued unabated.”

The governor sent to replace Columbus in 1501 had been instructed to
abolish slavery on Espafiola, but by that time the Spanish settler-colonists
were becoming rich from the feudal system they had instituted and were
resistant to any significant changes. The Crown, therefore, approved the
encomienda system, which allowed enslavement for the alleged purpose of
converting the Indigenous population. Articulating a theme that would be
echoed throughout European colonies around the world, and by the U.S.
government in its treatment of American Indians into the twentieth cen-
tury,” King Ferdinand decreed: “Because of the excessive liberty the Indians
have been permitted, they flee from Christians and do not work. Therefore
they are to be compelled to work, so that the kingdom and the Spaniards
may be enriched, and the Indians Christianized.””

As a result of the direct slaughter of civilians and the impressment or
enslavement of the remainder, the population of the Caribbean islands plum-
meted, with the 1514 Spanish census of the Taino population reporting only
twenty-two thousand Indians. This number would drop to 200 by 1542, after
which the Taino were considered “extinct”’”? Las Casas ultimately estimated
that twenty million Indians had been killed.”* The genocidal policies of the
Spanish colonizers and the decimation of the native populations throughout
the Caribbean Basin generated yet another legal crisis. Not only were these
policies clearly unsustainable for a colonial project that relied on Indian labor,
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but it was difficult to argue that Christian civilization and salvation were being
brought to peoples who, quite literally, were being exterminated. Again, the
debate focused on the rights and capacities of the Indigenous peoples at issue.

The first priests sent to the New World were the Franciscans, who generally
avoided attempts to convert the Indians, instead considering their primary
task to be ministering to the Spanish colonists.” In 1510, however, Domini-
cans arrived and soon began denouncing the atrocities they witnessed being
committed against Espafiola’s Indigenous population.”® King Ferdinand was
forced to call a council, which met in Burgos in 1512, to consider whether
Indians were rational beings and whether they had to be enslaved to be saved.
This council determined that Indians had diminished capacity for reason
and approved the encomienda system as a means of all-encompassing regula-
tion of Indian life, the stated goal being their total assimilation to European
norms.”” In actuality:

The institution known as the encomienda [was] a new variant of an old
Castilian principle by which the governor [of a Spanish colony] could give,
or “commend,” certain Indians to various colonists (encomenderos) to use
as they might choose (for tribute or forced labor), in return for which the
masters’ only obligation was to provide their charges with instructions on
becoming good Christians. It was not called slavery, to be sure, and indeed
the Indians were supposed to be paid pittances, but that was a provision no
one much bothered to enforce, and the institution was essentially indistin-
guishable from outright slavery.”®

As was “explained” at the time, subjugating Indians in this fashion was
not only appropriate but necessary because “their marriages are not a sacra-
ment but a sacrilege. They are idolatrous, libidinous, and commit sodomy.
Their chief desire is to eat, drink, and worship heathen idols, and commit
beastial obscenities.”” Besides, they did not “know how to care for what they
acquire [by] mining gold or tilling the soil . . . spending only for necessities,
as a Castilian laborer would.”** Hence, under the Laws of Burgos, “the Indi-
ans’ normative divergence was [construed as] proof positive of an irrational
incapacity [and] the Indians’ consent to be governed was logically irrelevant
to the drafters of the code” This diminished legal status of Indigenous peo-
ples would become a hallmark of European colonial rule around the world,
persisting in the contemporary era.®

These debates laid the groundwork for the notorious Requerimiento, the
Spaniards’ legal charter for their colonial ventures. Because questions had
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been raised at Burgos concerning Spain’s reliance on the papal bulls to claim
territories in the Americas, Ferdinand commissioned two legal scholars,
Matias de Paz and Juan Lopez de Palacios Rubios, to delineate the Spanish
rights of conquest.®® Paz argued that the Pope’s authorization gave the king
the right to “govern these Indians politically and annex them forever . . .
[and, after their conversion,] to require some services from them . . . to cover
the travel costs and other expenses connected with the maintenance of peace
and good administration of those distant provinces”®* Lépez, concerned
about relying exclusively on the notion of the Pope’s universal jurisdiction,
added natural law arguments.

It was Lopez who drafted the Requerimiento, which theoretically accepted
the notion of the natural rights of “infidels” but, in reality, simply informed
the Indigenous peoples of their legal obligation to abide by the conquistadors’
version of historical and religious truth, including Spain’s assertion of the right
to rule their lands. Though the Indians’ consent to allow missionaries was to
be requested, it was an offer they were not allowed to refuse. In the event of
such a refusal, the Requerimiento stated, “we shall take you and your wives
and your children and shall make slaves of them, . . . and we shall take away
your goods and shall do to you all the harm and damage that we can”® In fact,
all this was irrelevant for, as Lewis Hanke observed, in practice it became a
mere formality, read not only in a language that the Indians could not possibly
understand but “to trees and empty huts . . . on the edge of sleeping Indian
settlements, or even a league away before starting the formal attack,” or to the
Spanish soldiers rather than to the Indians they were about to slaughter.*

This legal formalism—or, perhaps more accurately, this magical incan-
tation—was not abandoned until 1556, by which time Spain had decimated
most of the peoples at issue.”” In the meantime, however, despite the legal
rationalizations provided both by the papal bulls and the Requerimiento,
controversy over the practices employed to “civilize” the Indians persisted
within the Spanish Church, much as today the U.S. practices of rendition
and torture are debated, even among those who fundamentally agree on the
goals of the war on terror. Most famously, las Casas debated Juan Ginés de
Sepulvida in Valladolid in 1550, where las Casas argued, based on his expe-
riences in the Indies, that the native peoples had the rational capacity to
become true Christians, ultimately overcoming Sepulvida’s arguments that
the Indians lacked the rational capacity to comport with the law of nature,
or jus gentium, and were therefore “natural slaves.”®® Although las Casas won
that round, this debate would persist wherever chattel slavery was utilized by
colonial forces.
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Franciscus de Vitoria: “On the Indians Lately Discovered”

Within Spain the legal framework of colonialism also continued to be
contested, spurring the evolution of what we now know as international law.
The most influential scholar in that regard was Franciscus de Vitoria, who,
in the course of applying the principles of Thomistic natural law to Span-
ish “discoveries” and settlement, laid the foundation in the early sixteenth
century for an international jurisprudence designed to address relationships
not only between the colonizers and the colonized but also between what
Europeans recognized as independent sovereign states.* This move toward
the universalization of law was, in Robert Williams” words, a “singular inno-
vation” that “initiated the process by which the European state system’s legal
discourse was ultimately liberated from its stultifying, expressly theocentric,
medievalized moorings and was adapted to the rationalizing demands of
Renaissance Europe’s secularized will to empire.”*

Vitorias legal framework was explicated in a series of lectures dealing
with relations between the Spanish and the Indians of the New World, most
famously De Indis Noviter Inventis (“On the Indians Lately Discovered”) and
De Jure Bellis Hispanorum in Barbaros (“On the Law of War Made by the
Spaniards on the Barbarians”).”* Most fundamental, Vitoria replaced reliance
upon divine law with a natural law whose origins can be traced to the teach-
ings of Thomas Aquinas and the papal decrees of Innocent IV. He proceeded,
however, to identify, or create, “universal” norms of natural law whose sub-
stantive content justified European conquest and colonialism. As a result,
Vitoria has been characterized both as “the benign humanist who erected a
basic defence of Indian dominium in the Americas” and as the architect of “a
consummate legitimation for one of the more spectacularly rapacious impe-
rial powers”s

Vitoria’s argument can be broken down into several key points. First, he
acknowledged that non-Christian peoples could both possess and exercise
jurisdiction over their lands: “Unbelief does not destroy either natural law or
human law; but ownership and dominion are based either on natural law or
human law; therefore they are not destroyed by want of faith” It followed
logically that the Pope had neither an inherently universal jurisdiction, nor
the authority, to convey such jurisdiction to secular rulers,* and therefore
that the analysis would begin with a recognition of the rights of Indigenous
peoples to dominion over their lands.

It is important to note that at this very preliminary stage of the evolu-
tion of our current system of international law, Vitoria clearly rejected the
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argument made by Columbus and other “explorers,” as well as by American
jurists to this day,” that they could claim title to property by virtue of its “dis-
covery.” Vitoria notes that unoccupied lands may be claimed by discovery-
“the rule of the law of nations is that what belongs to nobody is granted to
the first occupant”-but clearly distinguishes that situation from one in which
Indigenous people occupy the land.*® The doctrine of territorium res nullius,
which would be heavily relied upon by the English settlers of the New World,
was given short shrift by Vitoria. The notion of acquiring title by discovery,
he says, “gives no support to a seizure of the aborigines any more than if it
had been they who had discovered us”

The key to Vitoria’s argument is the proposition that Indians are rational
human beings and therefore bound by jus gentium, the law applied by the
Romans to all peoples.®® Thus far, the argument would appear to be one in
which Christians and non-Christians, or Europeans and Indigenous peoples,
were on equal legal footing. The catch, of course, was in the substance of
the norms Vitoria deemed universally applicable and, more fundamental, in
the fact that they were being determined exclusively by Europeans, with no
consideration given, even nominally, to alternative worldviews. For Vitoria,
if the majority of nations agreed upon certain principles of law, the minority
could be held to their dictates, over their objections.®® Europeans were clearly
assumed to be in this majority even though they were still “discovering” huge
portions of the planet. The potential demographic problems involved in
this framing were resolved by reference to the general practices of “civilized
nations,” language we see reflected in international law well into the twenti-
eth century.*°

Substantively the first essential right Vitoria accorded to the Spanish
was to travel and “sojourn” in Indian lands. Moreover, a European right to
proselytize, or send missionaries to the Indians, was found to be rooted in
long-standing European recognition of the rights of diplomatic recognition
and protection: “ambassadors are by the law of nations inviolable and the
Spaniards are the ambassadors of the Christian peoples. Therefore, the native
Indians are bound to give them, at least, a friendly hearing and not to repel
them?”™ Thus,

Victoria deemed that pagan princes were duty-bound to admit Christian
missionaries and that resistance to the work of the missionaries, as well as
any measure against Indians converted to Christianity, was a good cause
of war which would entitle the Pope to depose Indian rulers in order to
replace them with Christian princes.™*
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The rights of Christians to proselytize was not, however, reciprocal. Vitoria
adhered to an argument used by Innocent IV in distinguishing the rights of
Crusaders from those of Muslim missionaries on the basis that while the lat-
ter were “in error;” “we are on the righteous path.”*

The second core right of the colonizers was to engage in commerce and
trade with native peoples. Thus, Vitoria found, “it is certain that the aborigi-
nes can no more keep off the Spaniards from trade than Christians can keep
off other Christians*** According to Williams, “Not engaging in trade was
seen as contrary to the mutual self-interests that all humankind shared.
Therefore, such conduct was irrational and contrary to the Law of Nations,
and could be punished* Further, Vitoria, familiar with the many accounts
describing the absence of the notion of private property among Indigenous
peoples, decreed that “if there are among the Indians any things which are
treated as common both to citizens and to strangers, the Indians may not
prevent the Spaniards from a communication and participation in them.*¢
Such “things,” however, would come to encompass hunting, fishing, farming,
and mining.

According to Vitoria, Indians were capable of rationality, but the extent
of their potential for development was in question. They lived in a state per-
ilously close to nature, and Vitoria noted the possibility, without directly
endorsing it, that “although the aborigines in question are . . . not wholly
unintelligent, yet they are little short of that condition, and so are unfit to
found or administer a lawful State up to the standard required by human and
civil claims**” There was one path toward progress, exemplified by European
civilization, and the only issue was how far along that path the Indians might
be brought. Their understandings of possession or dominion, or the fact that
the Europeans might be violating the most sacred precepts of their world-
views, were irrelevant.

This left the problem of the use of armed force against the peoples being
encountered. In the course of his lectures, Vitoria established that war could
be waged upon Indigenous peoples for denying the Spanish the rights guar-
anteed them by the “universal” principles of law he had enunciated. Most
basically, resistance to European invasion or settlement was defined as an act
of hostility justifying war: “to keep certain people out of the city or province
as being enemies, or to expel them when already there, are acts of war*®
Additionally, if cause was found for war, the Europeans “may enforce against
[the Indians] all the rights of war, despoiling them of their goods, reducing
them to captivity, deposing their former lords and setting up new ones,” such
“rights” being limited only by the rule of proportionality.
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Again, these were not reciprocal rights. As Peter Fitzpatrick puts it, Vito-
ria constructed an “imperial legality which could extend universally, natu-
rally, to all ‘men, yet effect and rely on an exclusion of some in constituting
this very universality. And it was the barbari . . . which carried the result-
ing contradiction ‘in’ imperial legality by being both utterly excluded yet
always includable”™® Indeed, as Anghie summarizes, war was, for Vitoria,
“the means by which Indians and their territory are converted into Spaniards
and Spanish territory, the agency by which the Indians thus achieve their
full human potential”™ In outlining the parameters of a “just” war, Vito-
ria notes that neither the Turks nor the Saracens could lawfully wage war
against Christians, for essentially the same reasons that they could not send
missionaries into Christian lands. This rationale, of course, would apply to
Indians as well. “Since Indians are by definition incapable of waging a just
war, they exist within the Vitorian framework only as violators of the law™
Anghie observes that the Indians’ lack of capacity to wage a just war is then
read backward by Vitoria to limit the sovereignty of Indian nations, for one
who is sovereign is, by definition, capable of waging war, a twist of logic that
would be later repeated in U.S. Supreme Court Justice John Marshall’s denial
of Indian title to land."

Much like the current war on terror, war with the Indians might be per-
petual, for Vitoria notes that, with respect to the “unbeliever,” it may be “use-
less ever to hope for a just peace on any terms,” leaving as “the only remedy”
the destruction of all “who can bear arms against us, provided they have
already been in fault”* Those who were not capable of bearing arms could,
as noted above, be captured and enslaved. All this having been said, it was a
short leap to the argument, which now appears rather beneficent, that those
Indians who were not exterminated could be subjected to perpetual Euro-
pean “guardianship” Williams summarizes, “Hierarchical subjugation of
the Indian, so repugnant to Victoria and other Humanist theorists when pre-
sented in hierocratic papal discourse, was regarded as eminently acceptable
when explained as necessitated by the totalizing vision of reason contained
in a natural Law of Nations.”"¢

Recurring Themes in Colonial Legal Discourse

The system of international law now being challenged and recast in the
war on terror has evolved and expanded significantly since debates over the
legal status of the Other emerged in the context of the Crusades and Europe’s
“Age of Discovery.” Nonetheless, even as the natural law framing was chal-
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lenged by positivist scholars, and the perceived source of law shifted to sov-
ereign states much as it had earlier shifted from the Christian Church to sec-
ular or natural law sources, the presumption of the superiority of European
civilization remained constant and the law was developed, albeit in some-
what different terms, to facilitate colonialism and legitimate the violence it
entailed.

Hugo Grotius, often deemed the “father” of international law for influenc-
ing the shift in focus of international law to the sovereignty of states, relied
upon the Eurocentric presumptions found in Vitoria, emphasizing, in Fitz-
patrick’s words, that “heathens and barbarians, even when civilized, were . . .
much in need of conversion to standards typified by Europe”” Grotius char-
acterized those who “excessively violate the law of nature or of nations” as
barbarians and argued that “the most just war is against savage beasts, the
next against men who are like beasts® Rising to prominence in the mid-
eighteenth century, Emmerich de Vattel anticipated the positivists’ identifi-
cation of a nation with particular geographic and demographic boundaries,
“reinforcing . . . the opposition between a civilized territoriality and those
not explicitly enough attached to the earth—those ‘wandering tribes whose
small numbers can not populate the whole country, and whose ‘uncertain
occupancy’ cannot be ‘a real and lawful taking of possession,” a theme to
which we return in chapters 3 and 4.

This distinction permeated the thought of positivist legal scholars such as
John Westlake, who wrote in 1894 that,

When people of European race come into contact with American or Afri-
can tribes, the prime necessity is a government under the protection of
which they have been accustomed in their homes, which may prevent that
life from being disturbed by contests between different European powers
for supremacy on the same soil, and which may protect the natives in the
enjoyment of a security and well-being at least not less than they enjoyed
before the arrival of the strangers. Can the natives furnish such a govern-
ment, or can it be looked for from the Europeans alone? In the answer to
that question lies, for international law, the difference between civilisation
and the want of it.”°

Westlake concludes that while the “Asiatic empires” have government suf-
ficient to such purposes, the “native inhabitants” of Africa and the Americas
do not, and because “the inflow of the white race cannot be stopped where
there is land to cultivate, ore to be mined, commerce to be developed, sport
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to enjoy, curiosity to be satisfied,” even a “fanatical admirer of savage life”
would be forced to concede that “civilised states” must exercise sovereignty
over such lands, if only to protect the “natives” from European incursions.”

As discussed in the following chapters, similar arguments have been made
throughout the evolution of U.S. and international law. From the Crusades,
through the emergence of a full-blown international law of colonial rela-
tions, to the mandate system of the League of Nations and the post-World
War II era of decolonization, and into the current debates about the global
war on terror, we see many of the issues referenced in this chapter reappear-
ing.2 One is the notion of formal equality, enunciated to some degree as
early as the eleventh century in Innocent IV’s formulation of “infidel” rights,
and claimed by Vitoria as well. This concept took on added significance
through the next several centuries and is a cornerstone of contemporary
international norms, but even when stripped of its explicitly religious articu-
lations, it remained undergirded by the presumptions about human nature
and purpose embedded in the earliest constructions of European civiliza-
tion. These presumptions continue to give substance to norms that are
considered universally applicable, whether framed in terms of natural law
or the positive law enacted by states. The substantive norms, in turn, have
laid the legal foundation for a wide range of colonial practices, from the laws
governing the use of force and the waging of war to the practices of slavery
and forced labor, the forcing of colonized peoples into concentrated villages
or urban settings, the imposition of colonial education (both religious and
secular), and a wide-ranging set of assimilationist policies. They are also

the norms that have given substance to and undergird the United States’
self-proclaimed “manifest destiny” to continental and global hegemony
discussed in the following chapters and to the exceptionalism it has claimed
throughout its history.
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“A City on a Hill”

America as Exception

When the Heavenly City is brought to Earth, order becomes the
first law of nature. Before then, the accepted histories have it,
God was considered the supreme lawgiver. . . . Enlightenment
replaces God with nature [and] the deific obstacle to humanity’s
progress in knowledge is eliminated, constraining superstition
gives way to incandescent truth.

—Peter Fitzpatrick, The Mythology of Modern Law

America was targeted for attack because we're the brightest bea-

con for freedom and opportunity in the world.
—George W. Bush, Presidential Address to the Nation,
September 11, 2001

The notion that the United States uniquely embodies freedom
and democracy undergirds the ideology of American exceptionalism. It
gives the American public a comforting explanation for why others might
oppose U.S. hegemony, reinforcing and resonating with the history most
Americans are taught and neatly sidestepping any questioning of U.S. for-
eign policy. This self-proclaimed identity can be traced back to the earliest
English settlers’ understanding of what their new home would represent
and runs consistently through to contemporary times. “Wee shall be as a
city upon a hill,” predicted Puritan minister John Winthrop in 1630, and
more than 350 years later this imagery was invoked by President Ronald
Reagan in his farewell address: “And how stands the city on this winter
night? . .. [S]he’s still a beacon, still a magnet for all who must have free-
dom”™ Campaigning in 2008 as the Republican vice presidential nomi-
nee, Alaska Governor Sarah Palin also alluded to this vision, noting that
the “world view that I share with John McCain . . . says that America is a
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nation of exceptionalism. And we are to be that shining city on a hill, as
President Reagan so beautifully said, that we are a beacon of hope and that
we are unapologetic here. We are not perfect as a nation. But together, we
represent a perfect ideal.”

As discussed in chapter 1, a deeply rooted aspect of American identity is
the belief that the United States represents the most advanced stage in the
evolution of human civilization and therefore possesses a unique histori-
cal responsibility to bring its model of progress and development to the less
fortunate. Reflecting themes consistent with European expansion since the
Crusades and the early decades of Portuguese and Spanish colonialism, this
characterization has defined Euroamerican history from the initial settling
of North America by English colonists to its expansion across the continent
and its reach for global hegemony. The sentiment was captured by Theodore
Roosevelt’s 1901 pronouncement:

Of course our whole national history has been one of expansion. . . . That
the barbarians recede or are conquered, with the attendant fact that peace
follows their retrogression or conquest, is due solely to the power of the
mighty civilized races which have not lost the fighting instinct, and which
by their expansion are gradually bringing peace into the red wastes where
the barbarian peoples of the world hold sway:?

This chapter focuses on the role played by this understanding of America’s
civilizing mission and its influence upon the legal framework employed both
in the early years of English settlement and the establishment of what we
now know as the United States. While the phrase “manifest destiny” was not
coined until 1845* and is most often associated with the United States’ expan-
sion to the Pacific Coast, the concept represents a worldview that encom-
passes much more than a rationale for U.S. continental expansion, one that
has been influential since the outset of English colonization in the New
World. As summarized by historian Frederick Merk, its “postulates were that
Anglo-Saxons are endowed as a race with innate superiority, that Protestant
Christianity holds the keys to Heaven, that only republican forms of political
organization are free, that the future—even the predestined future—can be
hurried along by human hands, and that the means of hurrying it, if the end
be good, need not be inquired into too closely.”> These premises derive from
the Protestant Reformation’s reshaping of the ideology developed during the
consolidation of Latin Christendom and are embodied perhaps most clearly
in the worldviews of the Puritans.®
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We begin, therefore, with a brief overview of the early Puritan settlements
and the legal context within which their claims of bringing civilization to
“New England” were framed, and then consider the founding of the Ameri-
can Republic and concomitant transformation of the Puritans’ vision into a
secularized yet nonetheless mission-driven state. The chapter concludes by
tracing the colonists’ rationale for independence to the United States’ first
exceptionalist argument, the notion that the new republic would represent a
higher form of civilization and progress that justified the founders’ violating
the law of nations, as it was then recognized, while simultaneously invoking
the core legal arguments of European colonialism to legitimize their occupa-
tion of American Indian lands.

The Emerging Law of English Colonial Encounters

Legal historian Christopher Tomlins points out,

Curiously, much of the “colonial” era of American history . . . has been
written of as a history not of colonizing at all, but of settlement. . . . One
experiences a history of colonial encounter and colonizing process that
disregards colonization as an interpretive perspective of relevance to this
or any later period of American history, treating the arrival and presence
of the English in America more or less as a given from which point history
is written.”

Because the thesis of this book is that current U.S. approaches to interna-
tional law are deeply rooted in the legal history of colonial encounters, the
context of English “settlement” in North America provides an important
backdrop.

Although the Spanish, French, and Dutch played a significant role in set-
tling the North American continent, the English were much more concerned
than were their European counterparts with acquiring territory and estab-
lishing settler colonial societies.® As a result, the United States has identified
itself as a uniquely Anglo-Saxon creation, and the vision of the American
mission to bring freedom and civilization to this continent and beyond is
most clearly articulated in the first instance by the English colonists of “New
England” Both the Pilgrims and the much larger number of Puritans who
followed shortly thereafter brought with them a belief that the Anglo-Saxon
“race” represented European civilization at its most advanced, thanks to hav-
ing developed structures of political governance superior to those imposed
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by the Norman Conquest of 1066 and having led the movement that broke
the bonds of domination imposed by the Roman Church.*

Until the Protestant Reformation, English colonial ventures were under-
taken within the legal framework established by Rome and were generally
careful to respect the claims of other European countries to territories occu-
pied by “heathens” or “infidels”* When Henry VIII severed relations with
the Catholic Church in 1529, he dramatically restructured economic and
political relations within England, and this led to changes in English inter-
pretations of international law as well. By claiming the extensive lands and
resources of the Church, Henry was able to fund the expansion of the Brit-
ish Navy and accumulate the capital to underwrite the colonial enterprise.”
Ultimate legal authority now rested with the state, rather than the pope, and
commerce, rather than conversion, began to play a more significant role in
the ideological justifications for territorial acquisition.™

By the mid-1550s England and France were challenging the monopoly on
trade claimed by Portugal and Spain pursuant to the bulls issued by Alexan-
der VI in the 1490s and asserting a right under the law of nations to travel
freely on the high seas.” Unable to reach accord on this matter, Spain and
France entered into a treaty concerning their rights within Europe, but leav-
ing relations in the New World undefined. This inaugurated a new phase of
international law in the Americas, allowing unfettered competition between
“civilized” states. As Robert Williams observes, “America had become the
first great experiment in laissez-faire market economics, without even a pro-
hibition on predatory tactics. . . . As for the Indigenous inhabitants of the
New World, as heathens and infidels they were regarded by Catholic and
Protestant Christians alike as fit subjects for conquest, colonization, and
Christianization

At this point England was not yet powerful enough to challenge Spain
directly. Aside from investing in the African slave trade,” Queen Elizabeth
I limited her imperial ventures to Ireland, where a peculiarly English form
of privatized colonialism was refined.® The English had claimed dominion
over Ireland since the twelfth century but had met with constant resistance,
and the ideology and practices of English settlers in America were heavily
influenced by the Irish experience. As would be the case for American Indi-
ans until well into the twentieth century, in the mid-fourteenth century the
English described the Irish as “wild” and “savage” and attempted to impose
English ways on them through law as well as force.” “Protection of life and
property was guaranteed only to those of the Irish who spoke and lived like
English people. Those who retained their tribal culture were regarded as
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outlaws. . . . The statutes also imposed strict penalties on any Englishman
who adopted Irish customs or married into an Irish clan”** Under Queen
Mary, English soldiers who participated in the wars to occupy Ireland were
rewarded with tracts of land, much as British and American soldiers and set-
tlers would later be paid for their services in Indian land.»

Elizabeth approved a system under which private companies established
the equivalent of plantations in exchange for rights to the territories they
occupied, and English settlers were given incentives to relocate to Ireland.>
A striking parallel between the occupations of Ireland and North America
can be found in the English argument that the Irish subsistence economy,
which relied upon animal herding on communal lands, was wasteful and
inefficient, and therefore irrational and uncivilized. Williams says, “Although
the notion had not yet been elevated to a principle of natural law in English
colonial discourse, a savage people’s perceived underutilization of land was
sufficient justification for an English colonial enterprise, obviating further
discussion of its morality or legality”* Furthermore, when the Irish failed to
cooperate, or to be restrained by “reason,” the massacre even of noncomba-
tants was deemed acceptable in the eyes of God, as well as English law.¢

The English were able to begin seriously pursuing their North Ameri-
can ambitions only after they had destroyed the Spanish Armada at the end
of the sixteenth century.® Much as the United States would later send sea-
soned “Indian fighters” to “pacify” the Philippines,* Elizabeth authorized Sir
Humphrey Gilbert and Sir Walter Raleigh, both of whom had distinguished
themselves in England’s wars against the Irish, to establish permanent settle-
ments in the New World.” In this effort they were guided by the instructions
for colonial endeavors drafted by Richard Haklyut and his younger cousin of
the same name. In 1578 the elder Haklyut wrote his Notes on Colonization to
frame the project for Gilbert. In addition to cataloguing the practical tasks
and a “wish list” of commodities the English hoped would result, Haklyut
framed the underlying ideology as well. In Tomlins’ words, it was “a porten-
tious invocation of the kind of society required to facilitate such develop-
ment, and the kind of statecraft required to give it ascendancy over the ‘sav-
ages’ It was to be a permanent settlement. It was to aspire to dominion over
its region. Above all it was to be a ‘Citi€—a permanent settlement of brick
and stone, of houses and roofs and walls, of all the ‘thinges without which
no ... people [may] in civill sorte be kept together.”** Similar advice was ren-
dered by the younger Haklyut in his Discourse of Western Planting, written
in 1584. The English goal, according to this document, was “the enlargement
of the gospell of Christe” and it was to be accomplished “by plantinge colo-
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nies of our nation”® The overall objectives of “Christianity and commerce
required planting as a pre-condition of their success,” and successful planting
in turn required both a concrete understanding of the land to be occupied
and an appropriate body of law.*®

The Haklyuts’ perspective became the foundation for the 1606 charter
granted Raleigh for colonizing Virginia, and for the approximately thirty
charters granted by the English crown over the next seventy-five years.*
These charters defined how governmental institutions would be established
and power distributed, as well as how territory and the wealth acquired
therefrom would be allocated. The peoples already living on the lands being
“granted” under the charters were deemed “savage” both because they were
not Christians and because they were presumed not to have developed agri-
cultural settlements. As Tomlins notes,

The [1606] charter offers an interesting contrast between its representation
of the prospective population—transportable, interchangeable, but juris-
dictionally organized and culturally “settled” in appropriate civic order—
and the actual indigenous inhabitants, who were invoked as a preliminary
only to establish that their want of civic personality rendered them unset-
tled, and therefore unfit to occupy what they, in fact, occupied.

Although the efforts of both Gilbert and Raleigh to establish permanent
settlements failed, they inspired the development of a Calvinist legal theory
of conquest on which the Puritans and their American descendants would
subsequently rely.

During this period Alberico Gentili, a Protestant Italian appointed
to a professorship of law at Oxford, was influential in shifting the English
approach from one in which religious differences were the primary justifica-
tion for war to one that relied upon a more secular interpretation of natu-
ral law or, perhaps, human nature. In contrast to the Catholic natural law
theoreticians who argued that rejection of the Christian God was a violation
of natural law, Gentili focused on the peoples encountered. If they violated
natural law by living “rather like beasts than men,” they could be considered
“the common foes of all mankind, as pirates are” According to Gentili, the
victors—presumed, of course, to be the colonizers—need not “tolerate” those
who denied or doubted God’s existence or those “whose religion impairs the
security of victory and its laws.”*

The result, of course, was a rationale for subordinating the Other remark-
ably similar to that advanced by Vitoria, but Gentili’s argument was based
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not on the religious faith of the conquered per se but on his presumption
that their failure to conform to the standards of the conquerors was evidence
that they were less than fully human. Perhaps the conquerors could work
with those who held divergent religious beliefs, but those who had no reli-
gion at all, as judged by European standards, were the equivalent of animals
and could be treated as such: “Some kind of religion is natural, and therefore
if there be any who are atheists, destitute of any religious belief, either good
or bad, it would seem just to war upon them as we would brutes. For they do
not deserve to be called men, who divest themselves of human nature”* The
belief that Europeans had a monopoly on determining who was truly human
and therefore did not have to comply with the rule of law when dealing with
those they deemed mere “brutes” would become a staple of American law.

The Puritan Mission and Its Legal Framing

In 1607 Jamestown, the first successful English colony, was founded, and
within twelve years African slaves were being imported as labor for Virginias
tobacco plantations.** A somewhat different model emerged in New England,
where Pilgrims established a small colony in Plymouth in 1620, and Puritans
founded the much larger Massachusetts colony a decade later.” The Puritans
saw their journey to the New World as a “reenactment of the Exodus narrative
revolv[ing] aroundapowerful theologyof chosenness.”** Central to their world-
view was the concept of predestination, the belief in a divinely ordained “plan”
for the world, and the notion that God had a particular “covenant” with human-
ity.» English Puritans could fulfill their part of this contract by bringing salva-
tion to the New World, and, in return, they would be rewarded by God both in
this life and the next. The “savages” of the Americas would benefit by receiving
both Christianity and civilization, including “a well governed commonwealth”
and education in the “mechanical occupations, arts, and liberal sciences”+
Because Indian lands allegedly were underutilized the settlers could put them
to productive use, thereby benefiting both the colonizers and the colonized.

Puritan ideology did not emphasize the notion of “overspreading” the
entire continent, for, as Charles Segal and David Stineback have observed,
“Puritan leaders . . . were opposed to the rapid expansion of their popula-
tion into Indian territory, which they regarded as the realm of nature under
Satan’s control. Moreover, individual acquisitiveness for material possessions
and land was an unintentional by-product of the ethic that Puritans brought
to North America, not a human quality they admired”# According to Anders
Stephanson, the territory was a “promised land” to the Puritans and there-
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fore had a sacred quality, but acquiring land was simply the precursor to the
establishment of the New Israel, or New Canaan, through which the world
was to be regenerated and “God and humankind . . . reconciled at last”+

Claiming the Right to “Vacant” Lands

The desire for land would steadily expand until the entire continent had
been claimed by one Euroderivative empire or another, but even in the earlier
and more limited phases of English colonialism the settlers had to develop
legal and moral justifications for their territorial claims. While invoking the
rights articulated by Vitoria under natural law to “sojourn” to the New World
and proselytize American Indians, the Puritans diverged significantly from
the Spanish model in their reliance upon the doctrine of territorium res nul-
lius, or the right to claim title to “unoccupied” lands.# As historian Anthony
Pagden points out, this doctrine had been, for all practical purposes, irrel-
evant to the Spanish. First, as Vitoria had observed, the territories at issue
were clearly occupied. More significant, the Spanish could rely on the papal
grants of authority for their claimed right to seize and occupy land and to
exercise jurisdiction over the Indigenous populations for the purpose of “sav-
ing” them. In addition, Vitoria’s theories of “just war” could be invoked if the
Spanish encountered resistance. Because the Spanish were more interested in
utilizing Indian labor than in clearing the land for use by a large settler popu-
lation, “the Castilian crown was as much concerned with its potential rights
over the Indians themselves as with its rights over their property”+ These
“rights” to appropriate human labor would have been undermined rather
than furthered by a territorium res nullius argument.

In contrast, the early English settlers, and the Puritans in particular, were
primarily concerned with carving out space in North America for their
“promised land” It was to be a place where they could create a society that
focused on their own salvation and not that of the “savages,” who were seen
as an impediment to their goals rather than the purpose of their mission.
Essentially the Puritans believed that they were creating a new model of civi-
lization for the European world; the purported benefits they were bringing
to Indigenous peoples in that process constituted something of a fallback
argument. More charitably framed, the theory was that the Puritans would,
by their example and by trading with the Indians, “breed civility” and con-
vert them to Christianity.* Thus the settlers’ prosperity—based, of course,
on their industriousness—was intertwined, from the beginning, with their
fulfillment of God’s design.
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Initially, at least, the English were also reluctant to rely on a theory of con-
quest by “just war” because of their commitment, framed within the con-
text of the Norman Conquest, to “the ‘continuity theory’ of constitutional
law in which the legal and political institutions of the conquered are deemed
to survive a conquest’#® The first and easiest, if least accurate, way to justify
the establishment of English colonies was by declaring the land to be vacant
and claiming title under the doctrine of res nullius. Thus, from their initial
encounters with the Indigenous peoples of “New England,” the English set-
tlers began erasing them from history, both literally and figuratively. In the
settlers’ discourse, North American Indians were often deemed nonexistent;
in other instances they were treated as part of nature—animals rather than
humans—and therefore not “occupying” the land. The latter interpretation
had the added benefit of allowing warfare and massacres to be character-
ized as the extermination of “wild beasts” rather than as the conquest of
other human beings. When neither of those justifications sufficed, the the-
ory invoked was that the Indians were not using the land “productively;” and
therefore it could be considered vacant.# To paraphrase Edmund Leach’s
description of anthropologists” beliefs about “primitive” peoples, the settlers’
portrayals of Indigenous peoples demonstrated “an astonishing resilience in
the face of adverse evidence

Even before the Pilgrims set sail John Smith had “proclaimed himself the
true discoverer” of New England, and they arrived in 1620 with Smith’s map,
which had already identified the location of their colony as “Plymouth+
Smith described this land he had “discovered” as “so planted with Gardens
and Corne fields, and so well inhabited with a goodly, strong and well pro-
portioned people” that its suitability for colonization could not be contested.
Yet, virtually in the same breath, he described it as his favored place “of all
the foure parts of the world that I have yet seene not inhabited”s In other
words, he was invoking the doctrine of res nullius to claim title to the land by
virtue of his “discovery” despite his own evidence to the contrary.

In the Puritans’ dealings with American Indians we see foundations of the
legal theories, or ideologies, of American occupation that persist to the pres-
ent. They relied on a combination of often contradictory arguments incor-
porating the notions that the land was unoccupied, that conquest had in any
case been justified because of the savage nature of the Indians, and some-
times that the Indians had consented to the takings. John Cotton, perhaps
the best-known Puritan preacher, analogized their settlement to God’s pro-
vision of a homeland for the people of Israel, noting that God had “espied”
and “discovered” the land for them and had “carried them” to it over “all
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hindrances”* Once there, Cotton explained, God had made room for them
in three ways—by casting out their enemies, by giving them “favor in the
eyes of any native people” who thereafter sold or gave them the land, and by
“mak[ing] a country though not altogether void of inhabitants, yet void in
that place where they resides

Similarly struggling to justify the taking of American Indian lands, the
founder of the Massachusetts Bay Colony, John Winthrop, incorporated
these arguments and added to them Vitoria’s notion that colonizers had an
equal right to share in commonly held property. Winthrop thus asserted,
“That which is common to all is proper to none. This savage people ruleth
over many lands without title or property” He continued: “2dly, There is
more than enough for them and us. 3dly, God hath consumed the natives
with a miraculous plague, whereby the greater part of the country is left void
of inhabitants. 4thly, We shall come in with good leave of the natives”s*

Creating Terra Nullius through Disease and “Offensive Warr”

John Smith’s counterfactual assertion that the land was “uninhabited”
would soon become much closer to the truth, thanks to epidemics of small-
pox and other diseases introduced by the colonizers, as well as through
warfare and massacres.”> When Juan Ponce de Leén first landed in Florida
in 1513, there were approximately fifteen million people living in the terri-
tory now claimed by the United States and Canada.® By 1900 the U.S. Cen-
sus Bureau reported fewer than 250,000 native people living in the United
States.”” Much of this devastation was the result of diseases introduced by
Europeans, with up to 9o percent of some peoples dying within two gen-
erations of initial contact.®® This was often celebrated by the early settlers as
evidence that God was on their side. Thus Cotton Mather rejoiced in 1631
that “God ended the controversy [between the Massachusetts’ Bay Colony
and its Indian neighbors] by sending the smallpox amongst the Indians . . .
who were before that time exceedingly numerous,”® and the governor of the
Carolina Colony announced that “the hand of God was eminently seen in
thin[n]ing the Indians, to make room for the English.”®

To this day the notion that the Indigenous peoples of North America
miraculously “disappeared,” thereby making room for the colonial project
that would become the United States, remains an essential element of the
narrative of American exceptionalism. Like the assertion that civilization is
a uniquely European accomplishment, this presumption must be scrutinized
if we are to realistically assess American claims that the U.S. has achieved its
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hegemonic status by virtue of its superior “values” Although few Americans
today would claim that the diseases that decimated Indian nations were the
result of divine intervention on behalf of European colonists, most see this
devastation as a “natural” and inadvertent consequence of intercontinental
contact.”

It must be recognized, however, that although the very first Europeans to
come into contact with Indigenous societies might have been unaware that
they brought with them deadly pathogens, by “1550 at the latest, and prob-
ably earlier, it was common knowledge in Europe that there was a firm corre-
lation between the arrival of ‘explorers, settlers and military expeditions’ on
the one hand and massive die-offs of native peoples from [diseases such as
smallpox, typhoid, diphtheria, measles, and various plagues] on the other”*
Rather than halt or minimize contact as a result of this knowledge, European
powers generally took advantage of the phenomenon. In addition to expand-
ing as rapidly as possible, thereby exposing more Indigenous peoples to
disease, they utilized slave labor, destroyed crops and induced famines, and
dislocated and interned large population groups, often after arduous forced
marches, creating conditions that they knew would worsen these epidemics
based on their experience with plagues in Europe.

In addition, in numerous instances the colonizers deliberately exposed
Indigenous peoples to contagious diseases. As early as 1636 the Narragansetts
tried and executed an officer of the Massachusetts Colony based on their
conviction that he had deliberately infected them with smallpox three years
earlier.* In 1763, during the last of the “French and Indian Wars,” Lord Jeftrey
Ambherst suggested to a subordinate that peace talks be called with the Otta-
was, who were aligned with the French, for the purpose of giving them gifts
infected with smallpox. Amherst wrote, “You will do well to try to inoculate
the Indians by means of blankets as well as to try every other method that can
serve to extirpate this exorable [execrable] race”® Amherst’s plan succeeded,
spreading smallpox not only among the Ottawas but among numerous other
peoples as well, killing thousands and clearing the way for the subsequent
conquest of the Northwest Territories.®

The native peoples were not “disappearing” as a result of disease alone, of
course. While the English colonists often found it expedient to have peaceful
trade relations with the American Indian nations surrounding them, their
insatiable desire for land inevitably generated Indigenous resistance. Resis-
tance, in turn, was characterized as the “treachery” of savages, and any kill-
ing of Europeans became a “massacre” Many of the settlers already believed
that “the way of conquering [the Indians] is much more easy than of civiliz-
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ing them by fair means,”” and Indian resistance was used by the colonizers as
an excuse for unrestrained warfare. Thus, for example, a 1622 attack by a con-
federation of Indian nations in the Tidewater area on English settlements,
which had already extended more than sixty miles beyond Jamestown, led
the Virginia Company to announce that “our hands which before were tied
with gentleness and fair usage, are now set at liberty by the treacherous vio-
lence of the savages. . . . So that we . . . may now by right of war, and law of
nations, invade the country and destroy them.*®

Just as the “enemy” in the war on terror has been portrayed as evil, irratio-
nal, and uncivilized, early colonists frequently portrayed American Indians
as irrational and irredeemable savages, agents of the devil, even cannibals.
This is illustrated by the claim of William Bradford, Governor of the Plym-
outh Colony, that his neighbors were “savage people, who are cruel, barba-
rous, and most treacherous, being most furious in their rage and merciless
where they overcome; not being content only to take away life, but delight to
torment men in the most bloody manner that may be; flaying some alive . . .
cutting oft the member and joints of others . . . [and eating] the collops of
their flesh in their sight whilst they live”® Although the Puritan leaders
were well aware of their falsity, these portrayals provided the basis for Eng-
lish claims of a legal right to wage wars of conquest based on the nature and
character of the enemy.”

Further, because that enemy was “uncivilized,” the colonizers did not hold
themselves to the laws of war to which they held “civilized” states. Thus, to
give but one of many examples, in 1637 English settlers from Connecticut,
armed with an explicit declaration of “offensive warr;”* set out to attack the
Pequot Fort on the Mystic River, where they had “formerly concluded to
destroy them by the Sword and save the Plunder.””> There was no debate here
about the “natural rights” of the Indians to dominion over their lands; instead,
their status as “savages” rendered them natural enemies, against whom war-
fare was inevitable. According to one of the participants, “Many were burnt
in the fort, both men, women, and children. Others forced out . . . which
our soldiers received and entertained with the point of the sword. Down fell
men, women, and children. . . . It is reported by themselves, that there were
about four hundred souls in this fort, and not above five of them escaped out
of our hands””

The English ultimately claimed to have killed between eight hundred and
nine hundred Pequots, leaving a few dozen known survivors,* and thus,
according to Captain John Mason, “was God pleased to smite our enemies”
and “give us their Land for an Inheritance”” It was not enough, however, to
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kill almost all the Pequots. As Richard Drinnon reports, “there would have
been no known living members of that tribe had the colonizers had their
way. They sought, as Mason said, ‘to cut off the Remembrance of them from
the Earth”7¢ Not only the people but their very name was declared extinct
by the General Assembly of Connecticut; the survivors could not be called
“Pequots,” the village of Pequot became “New London,” and the Pequot River
known as the “Thames””” Like Indigenous peoples more generally, their phys-
ical presence was to be destroyed and their history erased from memory.

Eliminating Discordant Perspectives

Chapter 1 discussed foundational presumptions of “the West,” including
the belief that its civilization represents the highest stage of human progress
and that its worldview and understanding of human history is all-encom-
passing. One of the hallmarks of the colonizing process is the imposition of
this “universal” perspective onto the Other and the judging, or ranking, of
colonized subjects by their conformity to its dictates. Before this perspective
could be projected onto the rest of the world, it had to be consolidated in
Europe, a process briefly discussed in chapter 2, and it was still in progress at
the time of the early English settlement of North America. As Tomlins notes,
“seventeenth-century England was not singular but plural,” and its coloniz-
ing ventures contributed to its “nation-building” process.” Thus the Puritans
were concerned not only with clearing the prior inhabitants from the ter-
ritory of their new “homeland” but also with confirming the righteousness
of their own perspective by eliminating those peoples’ divergent worldviews
as well. In these settlers’ narrative, the Indigenous peoples were agents of
Satan; the challenge faced by the Puritans was to save them where possible—
or convenient—and otherwise to eliminate them.” Expressing views we see
articulated throughout U.S. history, including quite recently the justifications
for the overthrow of “dictators” like Manuel Noriega or Saddam Hussein,*
“Puritan writers constantly contended that ordinary Indians were tyrannized
by their sachems (political leaders) and powwows (priests),’® and that the
colonizers were there to “save” them from themselves.

In the seventeenth and even into the eighteenth century, according to
Tomlins, the English colonization of North America was increasingly “a
labour of transformation wrought by the English upon themselves,” a means
of Anglicization “expressed in processes of institution- and state-formation
that challenged prevailing cultural affinities, rearranged hierarchies of rule
and sought uniformities of practice where previously there had existed plu-
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rality and custom.”® Thus intent on imposing a unitary and universalizing
vision of “civilized” society, Puritan leaders were particularly harsh on set-
tlers who diverged from their narrow reading of God’s plan for humanity.
This can be seen in their treatment of Thomas Morton, who rejected the
Puritans’ asceticism, and not only traded but socialized with his Indigenous
neighbors. In 1627 Morton raised his famous “Maypole” in Merry Mount; the
next year Merry Mount was invaded by Captain Miles Standish, and Morton
was subjected to a series of arrests and trials for various offenses, including
the selling of weapons and liquor to the Indians and offending “good order
and government” He was sent into exile twice, and an order was issued to
burn his house to the ground.® Richard Drinnon notes that despite this his-
tory of Morton’s persecution, “the colonial authorities never once had com-
pelling evidence that Morton had committed any punishable offense under
English law.”%+ His real crime was “going native” which, Drinnon points out,
was not only about treating American Indians as human beings but “tanta-
mount to ‘going nature,”® the ultimate undermining of the Euroderivative
construction of civilization.

Similarly, in 1635, Roger Williams was condemned by a Massachusetts court
for having “broached & divulged diverse new & dangerous opinions” and was
banished from the colony.* One of Williams' primary offenses was to have
lived among the Indians and purchased lands directly from them, vigorously
contesting the notion that the colonists, by virtue of patents from the Brit-
ish king, could possess Indian lands without the consent of their Indigenous
inhabitants and true owners. Williams denounced “the sinne of the Pattents,
wherein Christian Kings (so called) are invested with Right by virtue of their
Christianitie, to take and give away the Lands and Countries of other men.”*

Although much of the mythology of early colonists centers around their
flight from religious persecution and their quest for religious freedom, the
cases of Thomas Morton and Roger Williams, among others, reflect that the
Puritans were driven by a desire to be free to practice their religion, not a
belief that others should be allowed to do likewise. Displaying an attitude
still reflected in demands that those outside the “mainstream” assimilate,
there was no room in the Puritans’ world for divergent cultural practices
or worldviews; their “God, in the end, demanded of every other culture the
same allegiance that He demanded of His particular favorites. . . . No half-
way measures were tolerated.”® As Ernst Cassirer observed, Puritan leaders
were “quite inimical to the conception of religious freedom of conscience,’
insisting upon the “severe persecution” and “merciless destruction of all dis-
sidents”® Thus freedom was not a matter of individual or collective choice
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but a condition to be realized only within the framework of one particular
understanding of salvation. Stephanson summarizes, “To be free was pre-
cisely to understand [their] destiny and conform to the direction of divine
will, to ‘make our destiny our choice, as it was said at the time*°

With the formation of the American state, the framework of these early
colonists was expanded to include various theological viewpoints, but a
similar dynamic has persisted, with freedom defined to exist only within a
limited understanding of “democracy” which, in turn, requires a particular
form of civilization.** As Sacvan Bercovitch has said, the Puritans’ ideology
continues to influence our understandings of the “American Way,” contribut-
ing “to the usurpation of American identity by the United States, and to the
anthropomorphic nationalism that characterizes our literature. . . . American
dream, manifest destiny, redeemer nation, and, fundamentally, the American
self as representative of universal rebirth.”>

Diverging Colonial Interests: The Foundation for Independence

Rapid or wide-ranging territorial expansion may not have been a focus of
the first Puritan settlers, but it was an integral part of the plans of many Eng-
lish colonists who followed them, attracted by the vision of lands unencum-
bered by feudal claims. This soon led to conflicts not only with the American
Indians whose territories were at issue but also between the colonists and the
British government and among the Angloamerican colonies as well.

The Royal Proclamation of 1763

From London’s perspective the purpose of colonies was to generate profit.
This gave the central government incentive to maintain relatively peaceful
relations with the Indians, both to enhance trade, particularly in furs, and
to minimize the costs of maintaining a military presence. The latter was of
particular concern after English expansion into Indian lands had triggered
the so-called French and Indian War, which lasted from 1754 to 1763 and was
fought at considerable expense to the British government.*

In order to limit the costs of maintaining the colonies, King George Il issued
the Proclamation of 1763 that prohibited English settlement without explicit
permission from London in all lands west of the Allegheny and Appalachian
mountains.®* This document proclaimed British dominion over those lands,
however, and promised to protect the Indians living there, saying that “the sev-
eral nations or tribes of Indians with whom we are connected, and who live
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under our protection should not be molested or disturbed in the possession of
such parts of our dominions and territories as, not having been ceded to or pur-
chased by us, are reserved to them . . . as their hunting-grounds> This asser-
tion of lawful jurisdiction over territory that had not been ceded or purchased
from the Indians reflects the British position that native land claims would only
be recognized to the extent that Indigenous peoples remained in actual posses-
sion of the land. As Robert Williams notes, sovereignty, and therefore “lawful”
title, could only rest with the “English king whose subjects had discovered and
laid claim to that land, which was possessed not by Christian peoples but by
infidels, who lacked all rights and status in English legal colonizing theory.*¢

The Proclamation of 1763 and the Stamp Act passed in 1765 to fund its
implementation marked a turning point in relations between the Crown and
the colonists. From the King’s perspective, it was perfectly reasonable to reach
an accommodation with the Indians that would assure maximum future
profits for the colonial endeavor and to expect the colonies to bear some of
the financial burden of their own protection. For the colonists, this was an
unacceptable limitation on their expansionist visions, as well as the imposi-
tion of taxation without representation.” As articulated by Samuel Adams,
Patrick Henry, and others who spoke on behalf of the colonists, both the 1763
Proclamation and the Stamp Act disregarded their right to self-government,
established in the charters of the colonies, as well as “certain essential rights
of the British Constitution of government, which are founded in the law of
God and nature, and are the common rights of mankind.*

Claiming a Superior Anglo-Saxon Heritage

To make the case for independence, the American leaders relied heavily
on English law, arguing that the Crown was invoking feudal powers in viola-
tion of rights guaranteed them under the British Constitution as well as the
charters establishing the colonies. Thus the litany of complaints found in the
Declaration of Independence focused on the kings failure to pass or uphold
laws needed by the colonies, or to allow their legislatures to function, result-
ing in “a long train of abuses and usurpations” designed to subject the colo-
nists to “absolute Despotism.”*

The political theory of the emerging American Republic focused on the
notion that the English system, which theoretically prevented despotism by
dividing governmental powers between the king, the House of Lords, and
the House of Commons, had broken down. As Merrill Peterson notes in his
biography of Thomas Jefferson,
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[Although] the Glorious Revolution established the supremacy of Par-
liament. . . . [the] King and ministry . . . corrupted the new balance of
the constitution by wickedly employing favors, bribery, and intrigue in
the debasement of Parliament. . . . If the King was the author of the sys-
tem, Parliament had coalesced with him until the checks and balances
of the constitution were meaningless or, as Thomas Paine bluntly said,
“farcical”°

Furthermore, the colonies were not represented in Parliament and thus were
entirely dependent on the King. The undemocratic nature of this relation-
ship and the colonists’ resulting grievances are reflected in the provisions of
the Declaration of Independence which read as a bill of indictment against
George II1.*>*

Confronted with the failures of the English system but wishing to claim
its ideals, the founders of the new republic looked to its antecedents. Jef-
ferson apparently believed that the Romans had incorporated the best
aspects of Greek democracy, which extended only to a narrow class of citi-
zens, and remedied its most significant weakness with its jus gentium, a
universal rule of law applicable to the entire Roman Empire.* In rejecting
English feudalism, American legal and political theorists also looked to the
Saxon roots of English constitutionalism, for the Saxons had “introduced
into England an elective kingship, an annual assembly of tribal chiefs, the
witenagemot—the true forerunner of Parliament—trial by jury, and the
common law.* As they characterized this history, the advances of Saxons
had been undermined by the Norman Conquest and its introduction of
feudalism, then restored by the Magna Carta, and, finally, despite numer-
ous popular struggles, lost again to more recent forms of governmental
corruption and oppression.

The colonists traced the king’s despotic rule to the Norman Conquest
and claimed their true heritage to be that of the noble “race” of Saxons who
had emigrated from Germany to the less-populated British Isles and, much
like the American settlers, established freedom and democratic government
in England. As Williams observes, Jefferson’s argument that the people had
a right under natural law to choose their own government “deployed the
mythology of the restless, freedom-loving Saxons to dramatize the continuity
of the Saxon struggle for natural rights now being played out on the Ameri-
can stage,” depicting the king’s abuse of his sovereign powers as “a wrongful
continuation of the perversion of Saxon principles of right and justice, trace-
able to the first imposition of the Norman Yoke in 1066.°
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Relying upon and Recasting International Law

In laying the legal foundation for their war of independence, the Ameri-
can colonists were making the radical claim that they, rather than the Brit-
ish Crown, possessed the right to colonize North America as they deemed
appropriate. In three centuries of European expansion, the legal framing of
colonialism had been considerably secularized, with sovereignty coming to
be vested in the various European crowns rather than the pope, but in no
case had the colonists themselves made the case that they independently
possessed the right to exercise dominion over “infidel” lands. On its face, the
American rebels were taking a position that violated international law as it
was recognized by the “civilized” world for, under the law of nations of that
time, colonies certainly had no right to rebel. Thomas Grey says bluntly, “The
case for independence could not be made in legal terms.*s

To justify their actions, the founders’ Declaration of Independence
accused the king of having “plundered our seas, ravaged our coasts, burnt
our towns, and destroyed the lives of our people;” bringing in mercenaries
“to compleat the works of death, desolation, and tyranny, already begun with
circumstances of Cruelty & Perfidy scarcely paralleled in the most barbarous
ages, and totally unworthy the Head of a civilized nation”¢ As this pas-
sage indicates, the Angloamerican colonial leaders were invoking the law of
nations, or international law, to lay the foundation for their claim to indepen-
dence. The international law they invoked, however, explicitly privileged the
rights of colonizing powers over Indigenous peoples, and in asserting a legal
right to rebel under these conditions the colonial leaders certainly were not
prepared to recognize a similar right of American Indians to self-determina-
tion.*” Thus one of the points of contention raised by the Declaration was the
colonists’ claim that the king’s actions were leaving them unprotected against
“the merciless Indian Savages whose known rule of warfare, is an undis-
tinguished destruction of all ages, sexes and conditions.*® In essence, the
“Founding Fathers” were asserting their superior rights as colonizers, claim-
ing to be better representatives of the civilization being brought to the New
World and denouncing Britain for treating them as colonial subjects rather
than actors.

The impetus for independence had come, as noted above, from the limi-
tations the Crown had placed on westward expansion. Thus, perhaps most
fundamental, the colonists accused the British government of violating
international law not only by denying their right to self-government but
by prohibiting them from acquiring the lands they intended to put to “pro-
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ductive” use. In making this claim, the colonists were relying on an under-
standing of natural law articulated by John Locke in which the rights to
life and liberty were inseparable from that of property, and property rights,
in turn, derived from the labor humans put into improving nature. The
Indians, in this construction, were idle, wandering savages. The colonists,
through their labor, would increase the value of Indigenous “wastelands”
many times over, and because such actions benefited all humanity, the set-
tlers had not only a right but an affirmative duty to possess and improve
the land.*®

In international law this argument had also been made by Swiss legal
theorist Emmerich de Vattel in his 1758 Le Droit de gens ou principe de la loi
naturelle, in which he described the cultivation of the land as not merely a
right but “an obligation imposed upon man by nature” For Vattel, impos-
ing civilization or Christianity was not sufficient justification for colonial
conquest, but it was entirely lawful to appropriate the territory of those who
“roamed” rather than inhabited land and put it to productive use.™ Vattels
theory thus allowed British colonial practices to be distinguished from those
of the Spanish and also provided grounds for the Americans to resist British
attempts to restrain their settlement of western lands.

The characterization of American Indians as
entirely inaccurate, of course. As John Smith noted before 1620, he had
found well-tended gardens and fields of corn upon his arrival, and indig-
enous peoples had highly developed and extensive agricultural systems in
place throughout the hemisphere prior to their “discovery”* According to
legal scholar Vine Deloria, “the argument, therefore, that the Europeans
brought the great conception of civilization, conceived as a sedentary agri-
cultural enterprise, to the New World is absurd on its face”** Nonetheless
the argument was essential to the colonists and remains central to American
justifications for occupation, both historical and legal, to this day.™

‘wandering savages” was

Allocating Colonial Land “Rights”

As noted above, the conflicting interests of the British government and
the American colonists came to a head with George III's Proclamation of
1763 forbidding English settlement on lands west of the Allegheny and Appa-
lachian mountains in return for treaties ensuring the allegiance of various
Indigenous nations. Rejection of the Crown’s assertion of sovereign preroga-
tives, however, highlighted conflicts between the colonists over their respec-
tive “rights” to the western lands they claimed. Three competing interests
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were at work, generally represented by the colonies with indeterminate west-
ern boundaries, those with fixed limits, and the individual land speculators
or private companies that had purchased lands independently from Ameri-
can Indians.™

At the heart of the debate was the ultimate colonial question: Who
“owned” the western lands, and what was the source of their claimed rights
to exercise dominion over them? In resisting the Proclamation of 1763, the
colonists argued that the king’s claim to exclusive jurisdiction over the west-
ern territories was an illegitimate extension of power deriving from the Nor-
man Conquest. Many of the colonial leaders, including George Washington,
had claims to thousands of acres beyond the boundary established by the
Proclamation.”® During the war for independence, the provisional govern-
ment issued warrants for land in Indian territory in lieu of paying soldiers,"
and in 1782 Washington presented the Continental Congress with a plan to
expand U.S. territory by encouraging the settlement of western lands by vet-
erans of the war. In the words of Allen Eckert: “These settlers, being largely
veterans of the war and experienced soldiers, might tend to awe the Indians.
Even if they did not . . . and the Indians rose up in arms, these settlers would
then make excellent militia to protect United States claims in the Ohio coun-
try”»® For all these reasons, western expansion was a given; what was lack-
ing was agreement on the theory of land ownership that vested rights in the
American colonizers.

One axis of the dispute focused upon the original colonial grants; some
grants involved fixed boundaries, and others were unbounded to the west.
This had not originally appeared to be a major issue, given the concentra-
tion of settlements along the eastern seaboard and the belief that the “South
Sea”—the Pacific Ocean—was located not far to the west. However, as the
extent of western lands came to be appreciated, the interests of the “landless”
or territorially limited colonies such as Maryland and Pennsylvania came
into sharp conflict with the “landed” colonies such as Georgia, North Car-
olina, and Virginia, all of which had undefined western boundaries.” Vir-
ginia’s claims rested upon the vaguely worded charter granted the Virginia
Company of London in 1609, and the other landed colonies made similar
claims. The prospective states with fixed territorial limits argued that, with
the Declaration of Independence, sovereignty had passed from the British
Crown to the central government of the United States, which had an obliga-
tion to ensure that all the territory inured to the benefit of “the people” as a
whole.” Both arguments relied, however, on recognizing the validity of the
British claims that the colonists had just rejected.”
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A logical alternative, advocated by the land speculators who had been
purchasing tracts directly from the Indians, was to recognize that the Indig-
enous peoples of the continent had a right under natural law to both pos-
session and dominion of their lands and therefore had the ability to transfer
valid title to the settlers. Williams observes,

Suddenly, even the most hardened land-market capitalist assumed the
mantle of zealous advocate of the Indians’ natural-law right to engage
in unregulated real-estate transactions. Neither the king nor the landed
colonies “owned” the lands on the frontier, argued these speculators. The
Indian tribes occupied these lands as free and sovereign peoples. By natu-
ral law, the Indians could therefore sell their rights to the land to whom-
ever they please, the Proclamation of 1763 and the landed colonies’ charter
claims notwithstanding.

Though many of these land speculators were also influential political figures,
they could not sufficiently counter the demands of the landed colonies, and
for several years Virginia refused to surrender its claims to what was then
considered the Northwest unless the Continental Congress declared void any
purchases made directly from Indians in those territories by anyone other
than Virginian companies.

Finally, a compromise was reached in 1784, and ratified by the 1787 Con-
stitutional Convention, that undermined private land claims by recognizing
a centralized federal power to trade and enter into treaties with American
Indian nations but that did not explicitly divest the “landed” states of their
claims until they were ceded to the United States.’ Again, the natural law
rights which the colonists claimed for themselves simply did not extend to
the colonized. According to Williams, “The notion that under natural law
and natural right, the Indians themselves . . . could sell to whomever they
wished was denied by all white men of common sense in America. . .. Those
who had won the war for America chose instead to explain their territorial
rights . . . by the convenient Norman-derived fiction of a superior claim in
European-derived governments to the lands of the Indians”** John Wunder
concludes that, as a result, from the American Indian perspective, the Dec-
laration of Independence was “perceived . . . as both a cruel myth and a dire
geopolitical statement of purpose.”*

Thus, as the settlers of the thirteen British colonies moved toward estab-
lishing an independent state, their political leaders rejected many of the spe-
cific provisions of the Puritans’ theology while accepting their foundational
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belief in a national purpose, or mission, to spread Anglo-Saxon civilization.
Like the earliest colonists, however, they, too, had to develop an ideology that
encompassed the increased political rights and freedoms they envisioned
for themselves and simultaneously legitimated their occupation of Indige-
nous territories. Like the Puritans, they accomplished this partly by defining
their freedoms within the political parameters of their governing structures
which, in turn, were cast in terms of civilization. Those who were deemed
human enough to participate in that civilization would have the benefit of
this freedom; those who resisted incorporation into those structures, or who
were deemed unfit to participate—even by the counterfactual assertion that
they were “wandering savages”—could be eliminated in good conscience for
the greater good of human progress.

The establishment of the United States and the legal rationales its lead-
ers developed to justify its appropriation of American Indian lands and
resources thus reflect themes that have remained a constant part of Ameri-
can discourse and identity. Its very existence represented an American excep-
tion to the prevailing structures of international legal theory, rationalized by
the American claim to more fully represent the principles of freedom and
democracy within a “higher” and universally applicable law.>® Thus it was
central to American claims to legitimacy to be identified, in Supreme Court
Justice John Marshall’s words, as “a government of laws, not of men.””” None-
theless, while making what in many ways was a radical break from existing
political and legal norms, the founders of the United States retreated to and
reinforced a colonial worldview in which Western civilization was the norm
to be imposed on all who were deemed Other.
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Establishing the Republic

First Principles and American Identity

We hold these truths to be self-evident, that all men are cre-
ated equal, that they are endowed by their Creator with certain
unalienable Rights, that among these are Life, Liberty and the
pursuit of Happiness.—That to secure these rights, Govern-
ments are instituted among Men, deriving their just powers
from the consent of the governed,—That whenever any Form
of Government becomes destructive of these ends, it is the
Right of the People to alter or to abolish it, and to institute new
government.

—Declaration of Independence, In Congress, July 4, 1776

With this assertion of natural and inalienable rights, Angloameri-
can colonial leaders claimed for themselves the rights associated with British
imperial dominion in North America. The architects of the American rebel-
lion were declaring the existence of an unprecedented entity, a settler colo-
nial state claiming that it should be recognized as a member of the hitherto
exclusively European community of “civilized” nations because it represented
a more evolved, “progressive” phase of Western civilization. To justify this
expansion of the prevailing European paradigm, and its radical divergence
from international law as then framed, the American leaders called upon a
“higher” law, a natural law that recognized freedom, equality, and democracy
as inherent rights. Nonetheless, the United States was being created, literally,
by the appropriation of the land and labor of others, and its leaders needed
to rationalize the disparities between the rights they claimed for themselves
and those granted to their colonial subjects.

The justifications developed to explain why the United States should be
recognized as a legitimate colonial power in its own right are variants of the
arguments that have been proffered throughout U.S. history for its expan-
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sion and domination not only of much of the North American continent but
also for the hegemony it has exercised over its territorial “possessions” and
what have been characterized as “client states” The same themes dominate
its rationales for going to war, including its justifications of American excep-
tionalism in the current war on terror. In each of these cases, the core ideo-
logical dilemma has been, and remains, how to reconcile the values claimed
as uniquely American—especially freedom and equality—with the United
States’ disparate treatment of those deemed Other. As discussed in the pre-
vious chapter, in the founding of the republic the colonial justifications for
conquering others were not abandoned but incorporated into America’s
self-appointed “mission” of bringing Western civilization to a higher stage of
development.

This chapter looks more closely at how the tension between democratic
ideals and perceived colonial needs were reconciled within the framework
of the U.S. Constitution and laws largely through the racialized portrayal of
the “uncivilized” Other. It first provides a brief overview of the foundational
principles and values that justified the establishment of the United States
and formed the basis for its claims, past and present, to its territory and
to an exceptional identity and status. It then addresses the new republic’s
justifications for continued appropriation of American Indian territories,
focusing on the portrayal of Indigenous peoples as “savages” and the incor-
poration of this depiction into U.S. law. Finally, it turns to the question of
slavery and its impact on determining the beneficiaries of American lib-
erty and equality—in other words, who was an “American”—for it was by
answering this question that the United States’ claims to its “values” could
be reconciled with the maintenance of colonial structures of domination
and subordination.

A Government of the People

In the process of forming an independent state, American colonial leaders
not only had to muster sufficient military force to break free of British rule,
but they also had to agree on organizational principles that would accom-
modate both the aspirations to freedom, equality, and democracy articulated
by Thomas Jefferson in the Declaration of Independence, and the material
interests behind the push for independence. To justify their choices, as well
as their legitimacy as a “civilized” player on the world stage, the colonists also
had to develop a narrative that placed the new state solidly within the geneal-
ogy of the West.
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Locating Sovereignty in the People

The principle that sovereignty resides with the people, not the state, was
central to the colonists’ rationale for breaking off from the British Empire. As
stated in the 1776 Declaration, the rights of life, liberty, and equality could
only be secured when “governments are instituted among men, deriving
their just powers from the consent of the governed”” This was one of the truly
innovative aspects of the establishment of the American polity. As noted in
earlier chapters, there were ongoing struggles within medieval European
political theory as to how ultimate authority would be allocated between the
papacy and secular governments. This struggle was framed within the Chris-
tian paradigm, a monotheistic tradition in which there could be no law, and
hence no justice, without a supreme lawgiver. Initially this ultimate source of
law was embodied in the monarch who, by divine right, wielded sovereign
power. He was bound by divine or natural law but not the laws of the state.!
As the Westphalian model of political organization emerged, the state itself,
rather than its ruler, came to be seen as the repository of sovereignty.>

This trajectory of political thought culminated in Hegel’s theory of the state
as the apex of history as well as the manifestation of the divine. As stated in his
1821 Philosophy of Right, “The State is the spirit that dwells in the world and real-
izes itself in the world through consciousness. . . . When conceiving the State,
one must not think of particular states, not of particular institutions, but one
must much rather contemplate the Idea, God as actual on earth, alone.”? In this
construction, the people exist to serve the state, not vice versa. The American
approach, at least as articulated by Jefferson, departed from the notion of the
divineright ofkings in essentially the opposite direction from that which would
be taken by Hegel. For Jefferson, sovereignty was vested in the people, who gave
the government specific powers to protect their freedom. In turn, these pow-
ers were carefully divided and delegated among the branches of government
to ensure that the state would not usurp the people’s rights or impair their free-
doms. That the government exists to serve the people, and not vice versa, was
emphatically affirmed by the statement in the Declaration of Independence that
when a government ceases to fulfill its rightful purpose and instead becomes
“destructive of these ends,” it is the people’s right to alter or abolish it.*

The Unacknowledged Influence of Indigenous Models

As Jefferson looked to ancient Saxon tribal governance for instruction on
truly democratic forms of political organization, some of his contemporaries
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were pursuing a parallel path by looking to the political systems developed
by their Indigenous neighbors.’ Probably the most influential of these was the
Covenant Chain of the Six Nations of the Haudenosaunee (Iroquois) Confed-
eracy, a series of treaty agreements based on their Great Law of Peace.® This
system had created a strong and peaceful union among the Senecas, Onon-
dagas, Oneidas, Mohawks, and Cayugas since at least the 1400s, perhaps as
early as 1000, and was joined by the Tuscaroras in the early 1700s. Among
other things, the Great Law provided for a complex, consensus-based system
of checks and balances among the constituent nations, election of leaders,
delineation of their responsibilities, and provisions for their removal.”

In the 1730s and 1740s, when the English proposed consolidating their alli-
ance with the Iroquois in order to drive out the French, the Iroquois had sug-
gested that the northeastern colonies adopt their model of a strong and pow-
erful confederation.® This led Benjamin Franklin, who was Jefferson’s primary
adviser in drafting the Declaration of Independence, to rely on the Great Law
of Peace in drafting the Albany Plan for a federal union among the British col-
onies. In turn, the Articles of Confederation and the Constitution were heavily
influenced by the Albany Plan.® Most attractive to the founders of the Ameri-
can Republic was the extent to which the Iroquoian and other Indigenous sys-
tems of government, as distinguished from extant European models, preserved
individual freedom. Jefferson wrote in 1787, “I am convinced that those societ-
ies [such as the Indians] which live without government enjoy in their general
mass an infinitely greater degree of happiness than those who live under Euro-
pean governments.”” The point was not that American Indian nations lacked
structures of governance but that they did not have governments as the Euro-
peans conceived them. As the English explorer John Long said, “The Iroquois
laugh when you talk to them about obedience to kings [because] they cannot
reconcile the idea of submission with the dignity of man™

In 1787 John Adams published his Defence of the Constitutions of the Gov-
ernment of the United States, a work that compared ancient and modern
forms of governance and was widely discussed at the Constitutional Con-
vention. According to historian Donald Grinde, in arguing for a bicameral
legislature Adams urged leaders of the time to investigate the “government
of . .. modern Indians,” since the separation of powers in their government
“is marked with a precision that excludes all controversy” Indeed, Adams
remarked that the legislative branch in modern Indian governments is so
democratic that the “real sovereignty resided in the body of the people™

Charles Pinckney, a South Carolina delegate to the Constitutional Con-
vention, recalled in 1788 that the delegates were looking to Indigenous
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American models because “from the European world no precedents are to be
drawn for a people who think they are capable of governing themselves.”

There was, of course, nothing inherently contradictory between the colo-
nists’ recognition that both the early Saxon tribal peoples and the Indigenous
peoples of North America had developed democratic forms of governance,
with sovereignty truly vested in the people, that could be used as complemen-
tary models for the new state. The founders’ praise for the Iroquoian model
and their actual history of cooperating with American Indian nations when it
was expedient illustrate that they were well aware that the Indians were any-
thing but “wandering savages” with no concept of government or law. More-
over, the realities of early colonial interactions with Indigenous nations also
demonstrate that, had the early American leaders so desired, their neighbors
in the Iroquois Confederacy were willing to allow them to participate in the
system of international law that already existed in the northeast.** However,
acknowledgment of the truly diverse heritage of the American constitutional
model would have undermined American claims to be at the forefront of
the linear trajectory of Western civilization and was incompatible with the
notion of a uniquely American “destiny” to bring civilization to the conti-
nent as well as the expansionist intentions of the colonists.

Compromising Competing Interests

Notwithstanding the passionate phrasing of the Declaration of Indepen-
dence, the founders did not agree on the reach of the democracy they were
establishing. At the Constitutional Convention Alexander Hamilton argued
brilliantly, if unsuccessfully, for a plan in which the president would be cho-
sen for life, and senators for life or during good behavior, by electors meeting
property qualifications. The president was to be able to veto any law enacted
and to have the discretion to enforce or ignore existing laws. The sovereignty
of the constituent states would be eliminated by having the president appoint
governors with life tenure and the ability to overrule any act of the state legis-
latures. “Though his President, serving for life, was not called a king, he was
to be armed with more arbitrary power than was possessed by the King of
England. . .. {WJhat he had in mind was the British Constitution as George
III had tried hard to make it, and failed because the English people would
not tolerate it

The Convention rejected Hamilton’s monarchical model, but the demo-
cratic ideals of those who prevailed were tempered, of course, by the fact that
all the founders were intent on maintaining their colonial prerogatives. As
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Charles Beard pointed out in An Economic Interpretation of the Constitution,
a majority of those who drafted the constitution had significant investments
in land, slaves, manufacturing, or shipping, half were lending money out at
interest, and most held government bonds.”® Thus, in Howard Zinn’s words,

[They] had some direct economic interest in establishing a strong federal
government: the manufacturers needed protective tariffs; the moneylenders
wanted to stop the use of paper money to pay off debts; the land speculators
wanted protection as they invaded Indian lands; slaveowners needed federal
security against slave revolts and runaways; bondholders wanted a govern-
ment able to raise money by nationwide taxation, to pay off those bonds.”

This resulted in a constitution that, while incorporating guarantees of
individual liberty, protected both manufacturing interests and the institution
of slavery, and allowed for a strong, centralized government with the power
to tax and the ability to create a standing army. To a large extent, the political
power of the propertied class was protected by providing for popular elec-
tions only for the House of Representatives, with state legislators choosing
their senators and the presidential electors, and the president appointing the
Supreme Court.”

Countering these provisions were the limitations on the power of the
government itself. The Constitution explicitly recognized that sovereignty
rests with the people, who were establishing the Union for the purpose of
“secur[ing] the Blessings of Liberty to ourselves and our Posterity.” It created
a government of limited powers and, as the final provision of the Bill of Rights
clarifies, “The powers not delegated to the United States by the Constitution,
nor prohibited by it to the States, are reserved to the States respectively, or to
the people” Finally, following the Iroquoian model, the power of the federal
government was distributed among the legislative, executive, and judicial
branches to ensure that they would mutually constrain one another. Because
each branch of government was thus limited to functions specified by the
Constitution—which, in turn, derived its legitimacy from the will of the peo-
ple—the government itself was not conceived as having any inherent rights.”

‘A Government of Laws”

The founders were clear that if freedom (at least for some) was a preemi-
nent and inalienable right, and democratic governance the primary means
for its defense, the rule of law was critical to ensure that the powers entrusted
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to the government were used to preserve rather than crush liberty. They
were also concerned, as their European colonial predecessors had been, with
establishing a legal framework for their claims to dominion over lands and
peoples, for law was essential to distinguishing civilization from a “state of
nature.” This was particularly important to the Americans because, as noted
above, they had to justify their break from British rule as well as their own
colonial practices. If the new United States was to become a member of the
heretofore exclusively European “community of nations,” it needed to be rec-
ognized as a “civilized” state according to the norms of that community.

The Rule of Law

Thus, although the term “rule of law” was not widely used until a cen-
tury after American independence, the concept permeates the Constitution
from its initial recognition of “We the People” to its explicit creation of a gov-
ernment of limited power, its complex system of checks and balances, and
its specification of “the supreme Law of the land>* Although legal scholars
have explained the rule of law in many different ways, the concept has cer-
tain common themes. Procedural guarantees are virtually always considered
essential, perhaps because a primary purpose of the rule of law is to guard
against arbitrary or capricious government action. Generally the lawmaking
body must be the duly authorized arm of a legitimate government, acting
within its mandate. The legislation it promulgates must be knowable—clear,
publicly available, and promulgated in advance, not applied retroactively—
and capable of being obeyed. It must be enforced consistently, equitably, and
in good faith.* Provisions for ensuring compliance with these procedural
requirements are found in the Bill of Rights which, largely owing to Jeffer-
son’s efforts, was drafted by James Madison and appended to the Constitution
in 1791 in response to concerns that basic human rights were inadequately
guaranteed by the document.”

The founders also recognized, however, that a narrow focus on procedural
requirements could result in grossly unjust laws, even if applied in an equi-
table and consistent manner, and that this could undermine the founders’
stated purpose to establish a government that would protect freedom. As
expressed by law professor Berta Hernandez-Truyol, “the substantive con-
ception of the rule of law is one of formal justice which promotes liberty.”>
According to legal philosopher Ronald Dworkin, this vision of the rule of
law “assumes that citizens have moral rights and duties with respect to one
another, and political rights against the state as a whole [and] . . . insists that
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these moral and political rights be recognized in positive law. . . . [I]t sup-
poses that citizens have moral rights . . . other than and prior to those given
by positive enactment.** Concerned that the first eight amendments might be
interpreted as the sum total of individual rights guaranteed by the Constitu-
tion,” the drafters of the Bill of Rights explicitly stated in the Ninth Amend-
ment that the enumeration of certain rights “shall not be construed to deny or
disparage others retained by the people,” and the Tenth Amendment reiter-
ates that the government is one of limited powers. The judiciary was charged
with the duty of ensuring that, in the words of Chief Justice John Marshall in
his 1803 opinion in Marbury v. Madison, “this is a government of laws, not
of men.?*¢ Consistent with the Jeffersonian notion that freedom itself is the
ascendant value, and that the Constitution created a structure of government
to preserve it, in this critical case Marshall clarified that the judiciary has
an obligation to ensure that the Constitution remains paramount, overriding
legislative or executive action when necessary.

The Centrality of International Law

The founders were well aware that recognition of the United States as part
of the community of “civilized nations” rested upon their ability to demon-
strate the legitimacy of the new republic under international law. As John Jay,
the first chief justice of the U.S. Supreme Court observed in 1793, even before
the Constitution had been ratified, “the United States had, by taking a place
among the nations of the earth, become amenable to the laws of nations; and
it was their interest as well as their duty to provide, that those laws should be
respected and obeyed”” In the twenty-first century, when many Americans
seem to consider international law to be optional,?® it is difficult to grasp the
extent to which the need for consistent compliance was presumed by early
American leaders. Nonetheless, as legal scholar Jordan Paust has demon-
strated through his painstakingly detailed research, the founders and fram-
ers stated repeatedly that the Congress, the executive branch, the states, the
judiciary, and the people themselves were bound both by treaties and cus-
tomary international law.

Article IIT of the Constitution, which establishes and delineates the
responsibilities of the federal courts, provides that “the judicial Power shall
extend to all Cases, in Law and Equity, arising under this Constitution,
the Laws of the United States, and Treaties made, or which shall be made,
under their Authority”>* The binding nature of treaty obligations is clearly
spelled out in Article VI which states: “This Constitution, and the Laws of
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the United States which shall be made in Pursuance thereof; and all Treaties
made, or which shall be made, under the Authority of the United States, shall
be the supreme Law of the Land” This section continues by clarifying that
not only the federal judiciary but “the Judges in every State shall be bound
thereby, any Thing in the Constitution or Laws of any State to the Contrary
notwithstanding”™

Thus, in his 1796 statement to the House of Representatives, President
George Washington noted that all treaties, upon ratification by the Senate,
“become obligatory”** As Paust observes, this understanding had earlier
been affirmed by Congress in its unanimous acceptance of John Jay’s 1786
report, which stated that a ratified treaty “immediately [became] binding
on the whole nation, and superadded to the laws of the land”* It was also
reflected in the early judicial rulings.>* For example, interpreting a treaty with
France in an 1801 case involving the seizure of ships as prize, Supreme Court
Chief Justice John Marshall observed, “The constitution of the United States
declares a treaty to be the supreme law of the land. Of consequence its obli-
gation on the courts of the United States must be admitted.”»

The fundamental obligation of the new country to comply with inter-
national law was not limited to treaties but also applied to customary inter-
national law, often referred to as the law of nations. In 1795 Supreme Court
Justice James Iredell confirmed federal jurisdiction in another prize case,
saying: “This is so palpable a violation of our own law (I mean the common
law, of which the law of nations is a part, as it subsisted either before the act
of Congress on the subject, or since that has provided a particular manner of
enforcing it,) as well as of the law of nations generally; that I cannot enter-
tain the slightest doubt, but that . . . the District Court had jurisdiction.”
This understanding was perhaps most famously articulated by Justice Horace
Gray in 1900 in The Paquete Habana, a case involving the exemption of fish-
ing vessels from capture during hostilities. After tracing the history of this
rule from decrees issued by King Henry IV of England in the early 1400s
through the treaties, decrees, and practices of various European sovereigns
as well as the U.S. in the 1700s and 1800s, Justice Gray observed: “Interna-
tional law is part of our law, and must be ascertained and administered by
the courts of justice of appropriate jurisdiction as often as questions of right
depending upon it are duly presented for their determination” With respect
to customary law, he continued, “where there is no treaty and no controlling
executive or legislative act or judicial decision, resort must be had to the cus-
toms and usages of civilized nations, and, as evidence of these, to the works
of jurists and commentators.¥
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In light of the emphasis placed upon the law of nations by early leaders
of the executive, legislative, and judicial branches of government, and their
careful incorporation of structures of governance to ensure compliance with
this body of law, how is it that the United States has managed to exempt itself
from so much of international law over the years? Among the many exam-
ples Paust cites to support the founders” recognition of these principles, one
quote from Peter Duponceau, a prominent attorney in the late eighteenth
century, provides insight. According to Duponceau,

The law of nations . . . may be said, indeed to be part of the law of every
civilized nation; but it stands on other and higher grounds. . . . It is binding
on every people and on every government. It is to be carried into effect at
all times under the penalty of being thrown out of the pale of civilization,
or involving the country into a war. . . . [T]his universal common law can
never cease to be the rule of executive and judicial proceedings until man-
kind shall return to the savage state.’®

The presumption reflected in this statement—that the rule of law is nec-
essarily a product of Western civilization—has been employed to promote
the belief that civilization constructs law and that, because civilization is ever
evolving toward higher stages, law as it is known at one stage of the process
can be overridden in the interest of the further development or expansion of
civilization. In turn, this belief has facilitated U.S. deviations from accepted
international law, for when the larger goals of U.S. growth have conflicted
with law, law has been “trumped” fairly consistently by the benefits to civili-
zation said to accrue from such expansion. This phenomenon is illustrated by
the political and legal structures imposed by the United States upon Ameri-
can Indian nations.

American Indian and Land Rights: Myth Becomes Law

The relationship between Euroamerican colonists and American Indians
was always fraught with contradiction as a result of the tensions between
the colonists’ need for assistance from and alliances with their Indigenous
neighbors and their determination to extend their settlements with or with-
out Indian consent, simultaneously imposing their vision of civilization
upon native peoples. As the political and military power of the United States
increased, American policies shifted from operating within a legal paradigm
that recognized American Indian sovereignty to one in which Indigenous
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peoples were increasingly racialized as “savage” and therefore exempt from
otherwise applicable protections of law.

Early Acknowledgment of Native Sovereignty

Having won its war for independence, the newly formed United States
was anxious to gain international recognition as a legitimate state, particu-
larly in the eyes of the European powers, which, anxious to expand their own
empires, strongly condemned colonial revolts. Militarily weak, the United
States needed to establish political relations with the Indigenous nations
along its borders, nations whose sovereignty had been recognized by Euro-
pean states and whose military strength equaled or exceeded that of the
emergent United States. As scholar Ward Churchill points out, “Indeed, what
the Continental Congress needed more than anything at the time was for
Indigenous nations, already recognized as respectable sovereignties in their
treaties with the European states, to bestow a comparable recognition upon
the fledgling U.S. by entering into treaties with 2%

To this end, the Northwest Ordinance of 1789 stated that “the utmost good
faith shall always be observed towards the Indians; their land and property
shall never be taken from them without their consent; and in their prop-
erty, rights, and liberty, they shall never be disturbed . . . but laws founded
in justice and humanity shall from time to time be made, for wrongs done to
them, and for peace and friendship with them.*> The Constitution explicitly
limited relations with Indigenous nations to the federal government,* and by
the time Congress officially suspended treaty making with American Indians
in 1871, the United States had entered into approximately four hundred rati-
fied treaties with Indian nations.*

The colonial law of nations recognized by the “civilized” world at the
time of the founding of the United States was built on the framework estab-
lished by Franciscus de Vitoria, Matias de Paz, Emmerich Vattel, and other
international legal theorists.® Although these scholars disagreed on many
points, certain principles had become fairly clearly established. As Vitoria
had clarified, a European Crown only acquired outright title to “discovered”
lands that were actually unpopulated (territorium res nullius).* If the land
was inhabited, the rights attaching to “discovery” meant only that the right
to trade with or acquire land from the Indigenous peoples rested solely
with the “discovering power” Essentially this was a restraint of trade agree-
ment among the European states to avoid unnecessary warfare between
themselves.*
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Occupied lands could only be acquired from their Indigenous inhabit-
ants with their consent or, in a limited set of circumstances, through a “just
war.” Unless one was to revert to the arguments of the Crusades, or make the
counterfactual assertion that the lands were “vacant,” the conditions articu-
lated by St. Augustine regarding a “just war” prevailed.* The use of armed
force was lawful only if the native peoples initiated an unprovoked attack,
arbitrarily refused to trade, or refused to admit missionaries among them—
the latter, one might note, not extending to their subsequent refusal to con-
vert. If one of these three conditions pertained, the discovering power had a
legal right to use such force as was necessary to enforce the condition, and
to impound native property as compensation for the cost of such action.*
These requirements were acknowledged by Thomas Jefferson when he said,
“We consider it as established by the usage of different nations into a kind
of Jus gentium for America, that a white nation settling down and declaring
that such and such are their limits, makes an invasion of those limits by any
other white nation an act of war, but gives no right of soil against the native
possessors.+

As a result, within their own paradigm, European colonial powers and the
new American state obtained legally valid land title from American Indian
nations by entering into formal treaties, agreements that, by definition,
acknowledged the Indigenous peoples in question as fully sovereign and
therefore capable of alienating their land.# Treaties of peace and friendship,
trade agreements, and military alliances were also commonplace.”® Attor-
ney General William Wirt acknowledged in 1821, “So long as a tribe exists
and remains in possession of its lands, its title and possession are sovereign
and exclusive. . . . We treat with them as separate sovereignties; and while an
Indian nation continues to exist within its acknowledged limits, we have no
more right to enter upon their territory, without their consent, than we have
to enter upon the territory of a foreign prince”s' In the words of legal scholar
Siegfried Wiessner, “There is no credible way to interpret out of existence the
fact that the budding new player in the international arena of the 18th and
19th century, the United States, for whatever reason, did enter into treaties
of friendship and alliance on a perfectly level playing field with the Indian
nations. It treated them with the same respect, extending to them the same
courtesies as to other nations of the then overwhelmingly European interna-
tional legal orders

The emergent United States needed to take this position both because of
its relative military weakness and its desire to establish, vis-a-vis the Euro-
pean world, that it was not what we would now term a “rogue” state. The land
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it would claim was clearly inhabited—by more than four hundred Indige-
nous nations—so, absent the conditions recognized in international law for
a “just war;” legal title to land could only be transferred between sovereigns
by virtue of a treaty. Initially American Indians in the northeast attempted
to accommodate the settlers with limited land cessions, but it soon became
clear to U.S. officials that the native inhabitants had no inclination to sell as
much land as was desired. Indeed, for many Indigenous peoples, selling their
lands was a concept at odds with their rights and responsibilities to the earth,
namely, their highest law.**

The Portrayal of American Indians as “Savage”

Ultimately, despite the importance that the “Founding Fathers” placed
on creating a “government of laws,” the prospect of staying within the lim-
its of legally acquired territory proved unacceptable; from the beginning,
they had envisioned the United States as extending throughout the conti-
nent and beyond. Thus, as its relative military power grew, the U.S. govern-
ment imposed its will on the hundreds of Indigenous nations it encountered
with increasing frequency, violating both its own treaties and, more gener-
ally, applicable international law.> To justify this assertion of raw power, the
settlers invoked the image of the Indian as “savage,” for this opened up the
possibility of declaring lands uninhabited by human beings, and therefore
“vacant,” or of rationalizing perpetual warfare as inevitable.

Treaty making was often regarded as a matter of expediency rather than
compliance with law, as illustrated in a letter written by George Washing-
ton in 1783: “I am clear in my opinion, that policy and oeconomy [sic] point
very strongly to the expediency of being upon good terms with the Indians,
and the propriety of purchasing their lands in preference to attempting to
drive them by force of arms out of their Country; which . . . is like driving
the wild Beasts of ye forest”> For Washington, like so many colonial lead-
ers before him, the Indigenous inhabitants could be treated as part of nature
rather than as human beings when it was more convenient to do so. Thus he
expressed his confidence that “the gradual extension of our settlements will
as certainly cause the savage, as the wolf, to retire; both being beasts of prey,
tho’ they differ in shape”s®

As this letter demonstrated, if Indigenous peoples could be portrayed as
irredeemably savage, merely “wild Beasts of ye forest,” Americans could feel
justified in ignoring the laws of “civilized nations” in dealing with them.”
This view was widely disseminated by public orators, “news” reports, and
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popular novels.s® The latter genre, still reflected in “western” novels and mov-
ies today, was epitomized by Robert Montgomery Bird’s Nick of the Woods or
the Jibbenainosay: A Tale of Kentucky. Bird, a Philadelphia doctor, was fas-
cinated by Daniel Boone who, with considerable literary license, appears to
have been transformed into this novel’s hero Nathan Slaughter, or Nick. Nick
embodies the “good American,” a pacifistic Quaker who, as a result of his
encounters with the savage Shawnee, is inevitably, and therefore understand-
ably, transformed into the ultimate Indian fighter. Bird describes Nick as a
man of peace who hands over his hunting knife and rifle to a Shawnee chief,
who immediately slaughters his family. “With my own knife he struck down
my eldest boy! With my own gun he slew the mother of my children! . . .
When thee has children that Injuns murder, as thee stands by,—a wife that
clasps thee legs in the writing of death,—er blood, spouting up to thee bosom
where she has slept,—an old mother calling thee to help her in the death-
struggle;—then, friend, then . . . thee may call theeself wretched, for thee
will be so!” Nick thereupon embarks on a vividly described life of revenge,
rescuing white captives and, with a “hideous grin of delight,” slaughtering,
mutilating, and scalping all the Indians he can find.

Published in 1837, Nick of the Woods “enjoyed immediate and lasting pub-
lic favor,” appearing in twenty-nine editions, and was still available in the
1970s.%° Richard Drinnon summarizes the import of this tale:

Through a Quaker man of peace [Bird] demonstrated the horrifying con-
sequences that would have awaited other Anglo-Americans had they acted
on such principles of nonviolence and goodwill. As it was, what Nathan
Slaughter had suffered personally, in extreme form, the whole country had
suffered collectively. . . . In return, the United States might expropriate and
kill and even scalp them. . . . Bird’s allegory helped citizens believe they
might proceed in good conscience with “emptying”—in the elegant euphe-
mism of a modern historian—the Eastern states of those merciless savages
still ambulatory.®

This was, in many respects, a return to the position Vitoria had articulated
when he stated that, in conflict with infidels, it might be “useless ever to hope
for a just peace on any terms,” leaving as “the only remedy . . . to destroy all
of them who can bear arms against us, provided they have already been in
fault

Again, this was a classically colonial framing. As Peter Fitzpatrick

explains, Western civilization defined itself not so much in positive terms
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but as the negation of that which was deemed “uncivilized,” and therefore the
international law that emerged to justify colonization depended on the exis-
tence of an Other who purportedly lacked settled agrarian communities, the
recognition of property, law, and thus sovereignty.® According to Fitzpatrick,
in colonial settings, “the savage was the carrier of the irresolution in occiden-
tal identity and the constituent negation of its civilization and, so, had to be
maintained as intractably apart from that identity and that civilization*

Conforming Law to Conquest

This construction of the “savage” Other was reflected not only in popular
American novels and political pronouncements, but it was also incorporated
into the framework of domestic law. It was, perhaps, most famously articu-
lated by Supreme Court Chief Justice John Marshall—himself the beneficiary
of western land claims®—in a series of cases addressing issues of title to and
jurisdiction over the territory being claimed by the United States. The foun-
dation for federal hegemony over American Indian lands and ultimately the
nations themselves was laid in the 1810 case of Fletcher v. Peck.® There the
Court recognized the validity of a 1795 sale by Georgia of lands on its western
frontier, thus asserting that Georgias claims had not been extinguished by
the Proclamation of 1763 and upholding the compromise effected between
“landed” and “landless” states at the Constitutional Convention. In so doing,
Marshall framed the question as concerning whether the “vacant lands” of
the west belonged to the individual states or the Union, invoking the right
of the colonizers to consider land that was not cultivated as “wasteland” that
could rightfully be appropriated by those who would put it to “productive”
use.® Any claims the Indians may have had to those lands under natural law
were simply irrelevant to the discussion.

Native legal rights were more directly and explicitly denied in a trilogy of
Supreme Court opinions authored by Marshall in the 1820s and 1830s. The
first, Johnson ¢ Graham’s Lessee v. McIntosh, decided in 1823, was a title dis-
pute between two settlers, one of whom claimed to have purchased the land
in question directly from its Indigenous owners. In order to justify his conclu-
sion that individuals could only obtain valid title from the United States gov-
ernment, not from the Indians, Marshall turned the doctrine of discovery “on
its head,” to use Churchill’s framing.® The Chief Justice asserted that because
the European nations had agreed among themselves that only the “discover-
ing” power could enter into treaties for land with the Indigenous inhabitants,
the Indians’ capacity to sell the land to whomever they chose was correspond-
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ingly restricted and consequently they could not have truly “owned” it.”° Rec-
ognizing the problems with this reasoning, Marshall invoked the Indigenous
peoples’ alleged lack of civilization to support his conclusions:

Although we do not mean to engage in the defence of those principles
which Europeans have applied to Indian title, they may, we think, find
some excuse, if not justification, in the character and habits of the people
whose rights have been wrested from them. . . . Most usually, [the con-
quered] are incorporated with the victorious nation, and become subjects
or citizens. . . . But the tribes of Indians inhabiting this country were fierce
savages, whose occupation was war, and whose subsistence was drawn
chiefly from the forest. To leave them in possession of their country, was to
leave the country a wilderness.”

According to Justice Marshall, the settlers were reduced to choosing
between “abandoning the country;” “enforcing [their] claims by the sword,”
or living alongside American Indians, thereby “exposing themselves and
their families to the perpetual hazard of being massacred””* In other words,
civilization—particularly the great American experiment in democracy—
could not proceed without exterminating Indians. As summarized by histo-
rian Francis Jennings, Justice Marshall “argued with impeccable logic from a
false assumption to a conclusion that he admitted would be criminal if not
for the assumption.””3

It is not that a more realistic view of American Indian cultures and per-
spectives—one that did not invoke the spectre of savage butchery—was inac-
cessible. From the beginning, the Puritans had made explicit their plans to
wipe out extensive Indigenous agricultural settlements, thus acknowledging
that the local inhabitants were anything but “wandering savages””* As noted
above, Benjamin Franklin and others influential in the drafting of the Con-
stitution were influenced by the political organization of the Haudenosaunee,
or Six Nations Iroquois Confederacy.”” By the time Bird and Marshall were
writing, the Cherokee were well known for their assimilation to Western
ways, including the formation of a government and promulgation of a con-
stitution based on the U.S. model.”® Legal scholar Rennard Strickland reports
that in attempting to resist removal from their treaty-guaranteed homelands
in Georgia, “the Cherokees toured and lectured along the Eastern seaboard
seeking Congressional support, attempted direct negotiations with the Presi-
dent and the federal Indian bureaucracy, and even pushed for some kind of
compromise with Georgia’s state officials””
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These, however, were not—and still are not—convenient facts for set-
tlers unwilling to question their fundamental right to be on someone else’s
land. If the Indigenous peoples would not simply disappear, or “retire”
with the wolves, it was necessary to define them as less than human
and “extirpate” them from the grand narrative of progress.”® Marshall as
much as conceded in Johnson v. McIntosh that he was abandoning justice
in favor of raw power: “Conquest gives a title which the Courts of the
conqueror cannot deny, whatever the private and speculative opinions of
individuals may be, respecting the original justice of the claim which has
been successfully asserted”” This exercise of power was in turn justified
by the same arguments that had always been applied to colonial appro-
priation. As legal scholar James Gathii summarizes, “although [Marshall]
had spoken eloquently against the rights of belligerents insofar as they
undermined free commerce in the United States’ international relations
with its European counterparts, for Indians, war was the solution for their
subjugation.”®

Georgia, in the meantime, continued to pass laws asserting jurisdiction
over Cherokee peoples and lands. Asserting its criminal jurisdiction, the
state accused Corn Tassell of the murder of another member of the Chero-
kee Nation, and prohibited both the defendant and his Cherokee witnesses
from testifying at trial. Not surprisingly Corn Tassell was convicted, and in
December 1830 Georgia executed him in defiance of a writ of error issued by
Justice Marshall.®” With respect to the territory, “new Georgia laws declared
the Cherokee lands to be ‘Cherokee County” within the State of Georgia, and
designated this as ‘surplus’ land to be opened to Georgia citizens for settle-
ment by lottery. Indians were denied the right to appear in court under this
legislation, and non-Indians living within this Cherokee area were required
to obtain a permit from officials of the State of Georgia”®

These laws were challenged by the Cherokee Nation, with the assistance
of former U.S. attorney general William Wirt. As a result, in the 1831 case of
Cherokee Nation v. Georgia the Court considered whether the state of Geor-
gia could exercise jurisdiction over Cherokee lands. That question, however,
was not decided. Despite the fact that the United States had by then entered
into numerous treaties with American Indian nations, including the Chero-
kees, thereby recognizing their sovereignty—and, indeed, depended upon
those treaties to justify its claims to much of its territory—Marshall held that
the Cherokee Nation did not constitute a “foreign state” and therefore did not
have standing to sue the state of Georgia. Based on that reasoning, the Court
dismissed the case for lack of jurisdiction.® This was vigorously contested by
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Justice Smith Thompson who, in dissent, cited extensively to Emmerich de
Vattel to argue that Marshall’s conclusion that American Indian nations were
not separate states was clearly at odds with international law.* As Churchill
concludes, “in practical effect, Marshall cast Indigenous nations as entities
inherently imbued with a sufficient measure of sovereignty to alienate their
territory by treaty when and wherever the U.S. desired they do so, but never
with enough to refuse”®

Despite holding that the Court lacked jurisdiction to hear the case, Mar-
shall proceeded to elaborate on the status of American Indian nations, uni-
laterally assigning them a unique and lesser status relative to “foreign states.”
“They may,” he declared, “more correctly, perhaps, be denominated domestic
dependent nations. They occupy a territory to which we assert a title inde-
pendent of their will. . . . Their relation to the United States resembles that of
a ward to his guardian* As will be addressed in chapter 5, this formulation
became, and remains, the foundation of the legal relationship between the
federal government and American Indian peoples.”” Of particular note in the
context of colonial law is Marshall’s extension of this holding not simply to
the Cherokee nation but to all Indigenous nations in territories claimed by
the United States, even those peoples who had never encountered the United
States. If the United States claimed their lands, they were, by definition,
“domestic” and “dependent”

The following year, in Worcester v. Georgia, the final case of the “Marshall
trilogy;” the Chief Justice returned to the question initially presented in Cher-
okee Nation to clarify that a state could not exercise jurisdiction on Indian
lands because that power was reserved to the federal government.® There
was no jurisdictional issue in Worcester, for the appellant was a missionary
and a citizen of Vermont living on Cherokee land with the permission of the
Cherokee Nation but in violation of Georgia legislation requiring white peo-
ple living on Indian land to obtain a license from, and swear allegiance to,
the state. Sentenced to four years at hard labor, Samuel Worcester challenged
the constitutionality of the statute, and the Supreme Court held the Georgia
statute in question to be in violation of the Constitution, treaties, and laws of
the United States.®

Worcester was, however, a pyrrhic victory for the Cherokee Nation.
President Andrew Jackson simply disregarded the treaty rights confirmed
by the Supreme Court and proceeded to enforce an 1830 Act requiring the
“removal” of all Indians to points west of the Mississippi River. As a result,
the Cherokees were forced onto the infamous “Trail of Tears,” losing one-
quarter of their population during their forced march to Oklahoma.* More-
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over, although Justice Marshall acknowledged that the Cherokees did consti-
tute a “nation” recognized by the United States, he relied upon the doctrine
of discovery for his holding that the federal, rather than state, government
had an exclusive right to negotiate with the Cherokees. Marshall acknowl-
edged that although “discovery” alone did not transfer the property rights of
all the inhabitants of the “discovered” territory, “power, war, conquest, give
rights, which, after possession, are conceded by the world; and which can
never be controverted by those on whom they descend””* Ultimately this
opinion merely confirmed the self-appointed “right” of the U.S. to exercise
jurisdiction over not just the Cherokee Nation but all American Indian peo-
ples within its claimed boundaries.

Addressing the question most central to the legitimacy of the United
States’” claims to the land it occupied, Marshall was asserting a jurisprudential
version of American exceptionalism. International law was clearly acknowl-
edged to be at the heart of the dispute in Johnson, Cherokee Nation, and even
Worcester, but it was applied in an extremely inconsistent manner. Marshall
relied on the doctrine of discovery, yet ignored the distinction Vitoria made
between occupied and unoccupied lands and his articulation of the rights of
Indigenous peoples under natural law. In justifying U.S. hegemony in terms
of “conquest,” Marshall similarly disregarded the parameters of just warfare
well established in the law of nations.

In each of these cases the Supreme Court could have chosen to acknowl-
edge that Indians, like all other human beings, had rights universally cogni-
zable under natural law. It could have held that a country that based its claim
to independence on overturning feudal law in favor of a natural law which
ensured freedom and democracy had an obligation to abide by that higher
law. Instead, writing for the majority, Justice Marshall reverted to argu-
ments based upon the inherent superiority of Western civilization, describ-
ing American Indians as “an anomaly unknown to the books that treat of
states, and which the law of nations would regard as nothing more than
wandering hordes, held together only by ties of blood and habit, and hav-
ing neither laws or government, beyond what is required in a savage state.™
Even as Marshall acknowledged that his reasoning might appear “extrava-
gant,” he invoked a version of the colonial powers” doctrine of discovery that
had been repudiated even by Vitoria, and made arguments premised on the
entirely counterfactual assertion that even those Indian peoples who had
never encountered the United States, much less been defeated in war, were
“wards” of the U.S. government by virtue of “conquest” The result was the
entrenchment of another variant of American exceptionalism in the juris-
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prudence which continues to inform federal law governing Indians well into
the twenty-first century.”

Defining “The People”: Slavery and Race

The founders of the American Republic thus relied upon the rationale of
bringing civilization to the “new world” to develop a legal—as well as reli-
gious and political —framework for their appropriation of American Indian
lands and concomitant decimation of Indigenous peoples. In the process of
consolidating their political independence on the basis of bringing Western
civilization to a higher state of democratic governance and the protection of
individual liberties, these early American leaders were faced with the contra-
dictions involved not only in their treatment of American Indians but of the
increasing numbers of enslaved Africans they were importing to make the
occupied lands more profitable. As can be seen in Justice Marshall’s ratio-
nale in the Cherokee Nation case, in the settlers’ framing native peoples were,
by definition, the Other, mythologized “wandering savages” in opposition to
whom “We the People” could be defined.

Peter Fitzpatrick observes that “myth precedes and is negated by
modernity. Modernity is what myth is not”** As discussed above, the early
Angloamerican settlers’ depiction of American Indians as uncivilized both
helped justify the imposition of occupation and colonial rule upon the Indi-
ans and precluded the settlers from acknowledging the realities of Indig-
enous histories, cultures, and political structures, illustrating Fitzpatrick’s
point that the “primitive” Other, depicted as

uncontrolled, fickle, irresponsible, of nature, and so on . . . does not exist
primarily or initially apart from its relation to a West which encompasses
it. . . . The other, in its uncivilized or pre-modern state, is a construct of
the West. . . . The closure is, in a Western perspective, impregnable in that
the other cannot speak against it because of the West’s arrogation to itself
truth as singular yet universal.®

Like the Indigenous peoples of North America, peoples of African
descent were regarded by Angloamerican colonists as “uncivilized” Oth-
ers, a construction utilized to justify their enslavement and long-term
subordination. In turn, this colonial framework helped to consolidate
a racialized dividing line against which “real” Americans could define
themselves.
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The Racial Discourse of Early European Colonization

As discussed in earlier chapters, the English colonists who established the
United States were following in the footsteps of the Spanish who initially col-
onized much of the Americas in the name of Christian Empire. The Spanish,
in turn, began their expansion shortly after expelling the Moors—and subse-
quently the Jews—from Southwestern Europe in the late 1400s. These North
African Arabs, whose institutions and culture had brought Europe out of the
Dark Ages, were from slaveholding societies, and their association of slavery
with blackness, as well as the justification advanced by some Arab authors
for slavery based on Noah’s curse of his son Ham, had remained a current
of European thought long after the Moors were driven out.” The Spanish
characterized their conquest of the New World as a mission from God. Bar-
tolomé de las Casas found particular significance in Cristébal Colon (Chris-
topher Columbus)’s name, noting that Cristébal “means bearer or carrier of
Christ. . . . For in truth it was he who was the first to open the gates of the
Ocean Sea, through which he entered bringing our Saviour Jesus Christ and
his blessed name to remote land and hitherto unknown realms”™® In addi-
tion, “colon” is the root of “colony” and “colonizer.” Yet, despite his glowing
characterization, las Casas was certainly aware of the wholesale slaughter and
enslavement of Indigenous people wrought by Columbus during his seven-
year tenure as governor of Hispaniola.”

This reflects the conflict faced by the conquistadors, as well as by colonial
settlers in North America, of how to reconcile the devastation, dehumaniza-
tion, and dispossession wrought by conquest with the “civilizing” mission
it was supposed to embody. Much of the Spanish justification of the 1500s
relied on the Aristotelian notion of “natural slaves™*°—some people were
simply inferior, and it was their lot in life to serve others. Las Casas argued
for decades against the notion that Indians fell into this category, successfully
obtaining an ordinance, promulgated by King Philip II in 1573, that limited,
at least in law, the harshness with which the Indians could be treated and
changed the terminology describing the Spanish occupation from “conquest”
to “pacification”* Yet las Casas accepted the necessity of forced labor, pro-
posing that Indigenous labor be replaced by imported African slaves. For las
Casas, the Indians of the Americas had souls that should be “saved” through
more humane methods, a proposition he did not extend to Africans until
much later in his life.

Las Casas spent half a century agitating against the most brutal practices
of Spanish colonization, but he did not question the superiority of Christi-
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anity nor its imposition on the peoples of the Americas. The debates over
“natural slavery” reflected the presumption that Christian Europeans were
inherently superior, leaving only two options: those being eliminated, colo-
nized, or enslaved could be considered inferior as a result of their culture or
environment, and therefore capable of becoming “civilized” under European
tutelage, or they were simply inherently doomed to a subordinated status
in any civilized society. Jefferson’s position on the slavery question seems to
have vacillated between these options. Sometimes he seemed to be saying that
all men may have been created equal, a rejection of the Aristotelian notion
of “natural slaves,” but that they were not in fact equal—merely capable of
becoming so. On the other hand, he also asserted that the “improvement of
the blacks in body and mind, in the first instance of their mixture with the
whites, has been observed by everyone, and proves that their inferiority is
not the effect merely of their condition of life. . . . This unfortunate difference
of color, and perhaps of faculty, is a powerful obstacle to the emancipation of
these people”

Throughout U.S. history, “mainstream” debates over the treatment of the
racialized Other have been framed by these options. Peoples of color, or
those otherwise divergent from Euroderivative norms, are either inherently
and therefore immutably inferior to those of European descent, or they are
in fact “less than” but retain a capacity for improvement. Depending upon
the perceived needs of those making the determination, characterizations
of the Other have often slipped readily from one classification to the other.
However, the possibility that the divergent qualities of non-European cul-
tures and peoples could be superior to European models has never been seri-
ously entertained.

Slavery and the Construction of Race in Colonial America

The African slave trade initiated by the Portuguese in the 1400s was well
established in Spanish and Portuguese settlements in the Americas by 1550.°
Englishmen soon discovered its profitability, and by the mid-1600s many
British colonies in the Caribbean had more African slaves than English set-
tlers.s In 1619, the year before the Pilgrims landed at Plymouth, John Rolfe,
Secretary of the Virginia Colony, reported that a Dutchman had sold twenty
Africans to the colonists.”*® The initial status of these Africans in the Ameri-
can colonies is unclear; some seem to have been treated similarly to Euro-
pean indentured servants, and others appear to have been enslaved.*” Dur-
ing this period the institution of chattel slavery—as distinguished from the
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enslavement of those captured in war—was just beginning to emerge, as was
the notion of “race” as a distinct human grouping based on biology or genet-
ics rather than religion or national origin.

In the early years of the colonies, the distinction between those who could
be enslaved and those who could not was often expressed in religious rather
than racial terms. Under the English law governing the colonies, a captive
who had been converted to Christianity was deemed free, and in 1624 a Vir-
ginia court freed a black man because he had been baptized in England in
1612.°8 But “Christian” was more often used as a racial signifier. As historian
Winthrop Jordan points out, “the term Christian seems to have conveyed
much of the idea and feeling of we as against they: to be Christian was to
be civilized rather than barbarous, English rather than African, white rather
than black?™

In 1667 the Virginia legislature acknowledged this conflation and
attempted to clarify the racial dimensions of slavery by passing an act that
stated:

Whereas some doubts have arisen whether children that are slaves by
birth, and by the charity and pity of their owners made partakers of the
blessed sacrament of baptism, should by virtue of their baptism be made
free, it is enacted that baptism does not alter the condition of the person
as to his bondage [or] freedom; masters freed from this doubt may more
carefully propagate Christianity by permitting slaves to be admitted to that

sacrament."

Similarly South Carolinas Fundamental Constitution of 1669 provided
that “Every Freeman of Carolina shall have absolute power and authority
over Negro slaves, of what opinion or Religion soever”™ In other words,
enslavement originally justified on religious grounds was becoming legally
entrenched on the basis of an emerging notion of race, yet the rationalization
could be maintained that the enslaved were benefiting from their captivity by
virtue of becoming Christians, a step, presumably, toward “civilization”
Laws regulating slaves began to be enacted in the colonies in the mid-
1600s. A 1641 act ironically titled “Body of Liberties” made the Massachu-
setts Bay and Plymouth colonies the first to authorize slavery through leg-
islation and provided that colonists could enslave “lawful captives taken in
juste warres, and such strangers as willfully sell themselves or are sold to
us”2 In reality, of course, this fairly elaborate definition allowed the enslave-
ment of virtually any American Indian or African, for both were prototypi-
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cal “strangers” and inevitably had been reduced to slavery by armed force or
“sale” This logic is illustrated by Georgia’s “early colonial regulation granting
to her citizens the right to exterminate ‘Indians at war’ without even a decla-
ration of war"

Most of the Angloamerican colonies consolidated their slave laws into
unified codes between 1660 and 1682."* These codes generally created a legal
presumption that all black persons and sometimes all “non-Christians,”
that is, Africans or American Indians, brought into their jurisdiction were
slaves. The law clarified the distinction between chattel slavery and inden-
tured servitude, providing that the slave’s loss of freedom was complete and
that slavery was a lifelong and eventually hereditary condition. With each
succeeding generation, the slaves’ actions were more minutely regulated and
slaveholders’ privileges expanded. Thus, for example, South Carolina slave
codes enacted in the early 1700s restricted gatherings of slaves, prohibited
travel without a pass, outlawed the possession of anything that could be used
as a weapon, and provided severe penalties for any infraction. A 1669 Vir-
ginia statute, on the other hand, notified slave owners that they would not be
criminally liable for the “casual” killing of slaves.”s

For various reasons, including the need of the early colonies to recog-
nize the sovereignty of American Indian nations in order to survive at all,
the extensive social organization and military capacity of the native peoples,
and the genocidal campaigns waged against them by the colonists, American
Indians were considered less suitable for wholesale enslavement than Afri-
cans were. South Carolina, which had the largest number of Indian slaves,
used them primarily to generate revenue by “exporting” them to the West
Indies, but those who remained in the colony were regulated by the statutes
applicable to African slaves."®

With the consolidation of race-based slavery, and the proliferation of laws
that dictated conduct and provided for punishment on the basis of race, the
notion of distinct races also emerged, for it became increasingly important
to identity just who would be enslaved or otherwise subjected to such laws.
Initially people identified themselves by ethnicity, nationality, or religion, not
by race; racialized identity only became central as it became associated with
particular privileges or burdens. As James Baldwin reflected,

[Black Americans’] first sight of America was this marketplace and our
legal existence, here, begins with the signature on the bill of sale. Of
course, it is true that many White people . .. entered the country on similar
terms . . . but these all managed, and speedily enough, after all, to become
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White. They knew, at a glance, what would happen to them if they did not
become White, and by no means metaphorically, on which side such bread
as they might hope to find would be buttered. I say, to “become” White, for
they had not been White before their arrival, any more than I, in Africa,
had been Black."

Eventually American orthodoxy would hold that, as the trial judge said
in 1959 in the celebrated anti-miscegenation case of Loving v. Virginia,
“Almighty God created the races white, black, yellow, malay and red, and he
placed them on separate continents”® But they were now on the same con-
tinent, where anti-miscegenation laws were as ineffective in the seventeenth
and eighteenth centuries as they were to be in the twentieth.

In an increasingly “mixed” society, who was to be assigned the benefits
of whiteness or the disabilities of blackness? Initially children with parents
of two different races were not considered to be of either race. Were they to
be enslaved or otherwise subject to the social and legal disabilities of black-
ness? In 1770 Thomas Jefferson represented an enslaved man before a Vir-
ginia court, advocating—unsuccessfully—that he should be freed because
his grandmother had been white and, under Virginia law, a child was sup-
posed to inherit the status of the mother. Virginia, like other slaveholding
colonies, had reversed the presumption of English law under which the child
would inherit the status of the father. Instead, the law mandated that chil-
dren would inherit the status of their mothers, a provision that added to the
workforce children born to enslaved women raped by white men.™

For a combination of reasons, including the economic benefits of hav-
ing more people enslaved and the ideological justifications of racial sub-
ordination based on the superiority of a “pure” Anglo-Saxon race, “white”
was defined in increasingly exclusive ways and “black” in a correspondingly
inclusive manner. Eventually only those without discernable non-European
ancestry would be identified as white and, conversely, people of one-fourth,
one-eighth, or even one sixty-fourth African descent became black. In most
slaveholding jurisdictions, this also meant that they were presumed to be
slaves. Ultimately this practice devolved into the hypodescent or “one drop”
rule, which labeled as black or “colored” a person with any discernable Afri-
can ancestry.”*°

With respect to other racial groups, classification systems developed in
American law in a variety of ways, with specific criteria often dependent
upon the economic or social interest at stake.”” However, several patterns
were established by these early colonial laws that have remained consistent
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throughout American history. Justifications for the differential treatment of
human beings evolved from what had initially been cultural factors, such as
religion or level of civilization, to distinctions based on hereditary, and there-
fore immutable, characteristics. Remaining intact was the notion of a unitary
and hierarchical structure or measure of value, with Europeans or, more spe-
cifically, Anglo-Saxons, at the apex. Not only did the colonizers determine
the relative “place” of different “races” in this system, but they also assumed
the prerogative of defining each individual’s racial identity; how individuals
or communities might identify themselves was deemed irrelevant.

As this construct of racialization emerged, it did more than ensure a par-
ticular structure of domination and subordination in the United States. It
also reinforced the ideology of American exceptionalism in two ways. First,
it ensured in very concrete and personal terms that humanity would not be
viewed as a “pluriverse” of identities and societies> but rather as a fixed hier-
archy in which those who represented Western civilization in its “purest”
form were the ideal type. This then rationalized a legal order in which those
at the top of the hierarchy could claim exceptional privileges, and impose
differential burdens, upon those of lower status. This was a classically colo-
nial legal regime, as described by Peter Fitzpatrick, in which

the colonist took on the “burden” of pervasive powers in the cause of an
inclusive civilization, only to use them to exclude, dissipate and generally
“hold down” the savage as incorrigibly deviant. Comprehensive and dra-
conian legal regimes sought to separate out and stultify not only the colo-
nized but the traditional or customary institutions and process imputed to
them.

Thus it should come as no surprise that as the United States began the process
of expanding and consolidating its territorial base and its political hegemony
over diverse peoples, its racialized justifications facilitated not only internal
disparities but external ones as well.

Slavery and the Constitution

By the time the American colonies declared their independence the insti-
tution of African chattel slavery and the ideology of white supremacy had
thus been an integral part of their existence and identity for well over a cen-
tury. The inconsistency between slavery and the principles enunciated in the
Declaration of Independence, as well as the growing international move-
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ment to ban the slave trade, ensured that the question of slavery would be
hotly debated at the Constitutional Convention of 1787. Nonetheless it soon
became apparent that the Union would only be formed if slaveholding inter-
ests were well protected, for northern shipping interests as well as southern
planters were adamant on the issue.”

The result was a Constitution that, without ever using the word “slave” or
“slavery;,” ensured that the power of the newly organized federal government
would protect the interests of those who owned or traded in slaves in numer-
ous ways, prompting William Lloyd Garrison to call it “a covenant with
death, and an agreement with hell.”*¢ In one of the only constitutional provi-
sions that could not be amended, Congress was forbidden to ban the slave
trade before the year 1808, and it had no obligation to do so then. The provi-
sion that slaves were to be counted as three-fifths of a person for purposes
of taxation and representation did not mean, as is often assumed, that slaves
had fewer rights than white citizens. In fact, they had no rights at all, and the
purpose of the clause was to guarantee slaveholding states a disproportionate
influence in the House of Representatives. States could ban slavery, but they
were nonetheless obliged by the fugitive slave clause to use their resources to
capture and return persons claimed as slaves, and the power granted Con-
gress to call forth the militia to “suppress Insurrections” embodied a com-
mitment to use federal resources to quell slave rebellions.’”

Slavery was, in fact, well protected. When independence was declared,
there were approximately seven hundred thousand slaves in the thirteen colo-
nies; by the Civil War this number had grown to four million, approximately 10
percent of the U.S. population.® But enslaved persons were not the only ones
excluded from “We the People” of the Constitution. Both slaveholding and
non-slaveholding states and territories had numerous laws specifically regu-
lating or excluding “free” black persons as well as other persons of color, com-
pounding the social and legal presumption that all persons of African descent
were slaves.”” Supreme Court Justice Roger B. Taney articulated this most
clearly in 1857 in Scott v. Sandford. Dred Scott had sued for his freedom in fed-
eral court, arguing, among other things, that the time he had spent in territory
where slavery was forbidden had rendered him a free man. Scott was suing his
purported owner, a citizen of New York, under federal diversity jurisdiction.
Much as Justice Marshall had refused to grant the Cherokee Nation standing
because he deemed them to be a “domestic, dependent nation” rather than
a foreign state, Justice Taney held that the federal court had no jurisdiction
because Scott could not be considered a citizen of Missouri. Taney did not
stop there, however, going on to elaborate that black people were not citizens
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of the United States, or therefore of any particular state, nor even “persons”
under the law. He reinforced this notion of the colonized Other by stating that
all those of African descent, whether enslaved or not, had been regarded by
the founders as “beings of an inferior order, and altogether unfit to associate
with the white race, either in social or political relations; and so far inferior,
that they had no rights which the white man was bound to respect.”s°

“We the People”: Emergence of an American Identity

The presumption of the superiority of Western civilization rests on the
central ideological premise that it protects and promotes the universal val-
ues of freedom and equality through democratic structures of government to
a degree achieved by no other cultures or civilizations. As articulated in the
Declaration of Independence, “life, liberty and the pursuit of Happiness” are
recognized as natural and therefore inalienable rights, applicable equally to
“all men,” and the United States has claimed to represent the highest form of
such civilization from this initial declaration through its consolidation and
expansion to its current assertions of global superpower status. It was this his-
tory that President George W. Bush was invoking when he proclaimed, shortly
after the attacks of September 11, 2001, that “the advance of human freedom—
the great achievement of our time, and the great hope of every time—now
depends on us, adding soon thereafter that “anyone who sets out to destroy
freedom must eventually attack America, because we're freedom’s homes

Reconciling this ideological claim with the realities of a settler colonial
state has always been at the heart of American claims to exceptionalism. In
1770, six years before drafting the Declaration of Independence, Thomas Jef-
ferson had boldly argued on behalf of an enslaved man that, “under the law
of nature, all men are born free, and every one comes into the world with a
right to his own person, which includes the liberty of moving and using it
at his own will.# Jefferson himself, however, was a slave owner who just the
previous year had offered a reward for the capture of a runaway slave and
subsequently sold the man after he was captured.»* Jefferson thus embodied
one of the most fundamental conflicts of the new republic. How was a coun-
try founded on the assertion of the rights of all people under natural law to
freedom, equality, and a government whose legitimacy derived from their
consent to reconcile these principles with its policies of Indian extermina-
tion and African chattel slavery?

American leaders and political theorists would take a wide range of often
conflicting positions on this question, but essentially it was resolved by limit-
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ing the understanding of “people,” at least those deserving of full rights and
recognition, to those who embodied the “highest” form of human progress.
As the history summarized above illustrates, American Indians and people of
African descent clearly did not fit this description. In 1857, when the Supreme
Court considered whether Dred Scott was a citizen for purposes of federal
jurisdiction, Justice Taney wrote:

The question is simply this: Can a negro whose ancestors were imported
into this country, and sold as slaves, become a member of the political
community formed and brought into existence by the Constitution of the
United States, and as such become entitled to all the rights, and privileges,
and immunities, guarantied by the instrument to the citizen?'

Taney’s answer was, of course, a resounding no; for the Court, even “free
negroes” were not part of “this people” as contemplated by the Constitution.”
Even after birthright citizenship was incorporated into the Constitution by
virtue of the Fourteenth Amendment,” the U.S. found legalized apartheid
to be constitutional and did not consider American Indians to be eligible for
citizenship.”® The founders’ vision of American identity is perhaps best sum-
marized by John Jay, the first Chief Justice of the Supreme Court, who wrote
in 1787 that “Providence has been pleased to give this one connected country,
to one united people—a people descended from the same ancestors, speak-
ing the same language, professing the same religion, attached to the same
principles of government, very similar in their manners and customs™

As would become clear in the law governing naturalized citizenship
enacted by the First Congress in 1790 and in later immigration legisla-
tion, only “white” persons, preferably of British or northwestern European
descent, were eligible to become Americans. This is illustrated by the
Supreme Court’s opinion in a 1923 case in which an immigrant from India
argued that he was “Caucasian” and therefore should be eligible for natu-
ralization. The Court, retreating from earlier cases in which it had equated
“white” with “Caucasian,” concluded:

The words of familiar speech, which were used by the original framers of
the law, were intended to include only the type of man whom they knew
as white. The immigration of the day was almost exclusively from the Brit-
ish Isles and Northwestern Europe, whence they and their forebears had
come. When they extended the privilege of American citizenship to “any
alien being a free white person” it was these immigrants—bone of their
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bone and flesh of their flesh—and their kind whom they must have had
affirmatively in mind.*2

Eventually the legal framing of human freedom and equality would shift
dramatically, but for the United States, in most of its first century and in
some respects even into the present day, the construction of the Other was,
and continues to be, deeply embedded in the presumptions of Euroderiva-
tive civilization outlined in chapter 1. The most important of these are that
humans are, by definition, separate and distinct from nature; that human
history is most accurately understood as a linear progression toward higher
forms of civilization; and that the West represents the pinnacle of human
development to date. These precepts, considered so obvious as to be “com-
mon sense” in the American worldview, have allowed the United States to
maintain its claim to be upholding “universal” human values while relegat-
ing the Other to a lesser legal, political, and social status. Sometimes this
has been accomplished by deeming those subjected to colonialism as subhu-
man, so “uncivilized” as to be more akin to nature than humanity. In other
instances, the Other is simply at a lower stage of human development, per-
haps theoretically entitled to certain rights under natural law but incapable
of fully exercising them without becoming more “civilized” In both cases the
focus is on difference and on the “ranking” that can be assigned to individu-
als and peoples, as a result of that difference, on the universal scale of West-
ern development or, as often put, “human progress™#

Across this spectrum the representatives of civilization are fulfilling their
moral and legal responsibilities either by eliminating those deemed “savage”
for the greater good of humanity, or by uplifting those who are characterized
as having the potential to become civilized. In the latter case, the exercise of
sovereignty over Others, regardless of their consent, is more than justified. Or,
to quote Fitzpatrick again, “the progressive and evolutionary assumptions of
imperial rule placed the colonist in a position which enveloped all lesser con-
ditions of existence. From this exalted position, therefore, the colonist could
know and speak for the natives better than they could themselves—and thence
decide to act with an appropriate force™# Just as the Puritans believed that
they were creating a society that would serve as an example to the infidels, lim-
iting the privileges of democratic self-governance to those considered “real”
Americans was not viewed as discriminatory but rather as providing a model
to which the less civilized could aspire. As discussed in the following chapters,
this perspective characterized U.S. expansion across the continent and over-
seas, and still influences its implementation of international law today.

Establishing the Republic | 105



A Manifest Destiny

Colonizing the Continent

Away, away with all these cobweb tissues of rights of discov-
ery, exploration, settlement, contiguity, etc. . . . [The American
claim] is by the right of our manifest destiny to overspread and
to possess the whole of the continent which Providence has
given us for the development of the great experiment of liberty
and federative self government entrusted to us.
—John L. O’Sullivan, New York Morning News,
December 27, 1845

»

The phrase “manifest destiny;” coined in 1845 by American law-
yer, author, and adventurer John O’Sullivan, quickly assumed widespread
popularity in mainstream discourse, for it evoked the earliest English set-
tlers’ vision of a “new Canaan” and captured the essence of the United States’
claim to the legitimacy not only of its independent existence but its constant
expansion.' The expropriation of native land and the concomitant decima-
tion of Indigenous peoples within the claimed territory of the United States,
discussed in chapters 3 and 4, provided the material base for the extension of
U.S. hegemony over other peoples, and the rationale used to accomplish this
consolidation “at home” has been extended subsequently to justify the global
reach of US. power. More recently, the legacy of this peculiarly American
vision of “manifest destiny” was reflected in George W. Bush’s 2002 state-
ment that the war on terror “is our calling. This is our nation’s time to lead
the world, and we're going to do that.”

Early visions of American expansion were not limited to the territories
contiguous to the original colonies. In 1783 Washington described the United
States as a “rising empire,” and in 1786 Thomas Jefferson wrote that “our
confederacy must be viewed as the next from which all America, North and
South, is to be peopled.”> Between 1803 and 1853, as a result of the Louisiana
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Purchase, the acquisition of Florida, the annexation of about half of Mexico,
and the occupation of the Oregon territory, the United States extended its
territorial claims to encompass all of what is now known as its “lower forty-
eight” states. In 1867 it also claimed possession of Alaska by virtue of its “pur-
chase” from Russia.* There was, of course, continued resistance from Indig-
enous peoples in these territories, but in 1890, following the Wounded Knee
Massacre, the United States declared the “internal frontier” to be closed.’

This chapter provides a brief overview of this century of continental
expansion, which involved numerous acquisitions of territory from both
Indigenous nations and from countries acknowledged to be fully indepen-
dent sovereign states. Although force was generally used, in each case the
United States was anxious to justify its expansion as a lawful, or at least legiti-
mate, exercise of power under international law. It was unwilling, however,
to limit itself to the bounds of that law, and therefore throughout the process
we see numerous examples of the sort of American exceptionalism that is
the focus of this book. Quite consistently, where the law obstructed U.S. pur-
poses, the United States exempted itself from its application by claiming, as
European colonial powers had for centuries, that the rules of “civilized” war-
fare did not apply to uncivilized peoples or by invoking the “higher good” of
bringing civilization to new lands and peoples.

In turn, this required the constant reinforcement of the racialized dif-
ferentiation of the Others being encountered and the presumption, embod-
ied in the Constitution and the earliest U.S. laws, that to be American was
to be “white” As Thomas Jefferson wrote to James Monroe in 1801 in the
course of advocating the resettlement of freed blacks to a location beyond
the hemisphere:

However our present interests may restrain us within our own limits, it is
impossible not to look forward to distant times when our rapid multiplica-
tion will expand itself beyond those limits, and cover the whole northern,
if not the southern continent, with a people speaking the same language,
governed in similar forms, and by similar laws; nor can we contemplate
with satisfaction either blot or mixture on that surface.®

This chapter focuses on the interplay between the presumption of the
superiority of a universalizing Western civilization, and its manifestation in
a peculiarly American “destiny” to extend this civilization across the conti-
nent, and the United States’ claim to be extending the rule of law as part of its
civilization in that process.
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The Occupation of Native North America

The notion that the United States embodied freedom and democracy in
their highest known forms not only legitimated the colonies’ break from
British rule but, more generally, reinforced the belief that America was at
the forefront of the movement of Anglo-Saxon civilization across the planet.
Whereas the Indigenous nations encountered by European settlers were
initially acknowledged, at least in principle, to be fully sovereign, Ameri-
can Indians, like those of African descent, were assumed to be inferior to
Euroamericans. As such, the question was presented as a choice of whether
they were capable of being redeemed by Anglo-Saxon institutions or inca-
pable of civilization and therefore destined for extinction; in fact, however,
both assertions may have been simultaneously necessary to rationalize the
colonial enterprise while maintaining an Other against whom the “civilized”
could define themselves and measure their “progress”” Both these per-
spectives were reflected in U.S. attitudes and actions, often leading to pro-
nouncements and policies that appear contradictory but are bound together
into a coherent whole by the underlying presumption of white supremacy
and the certitude that all things native must yield to the relentless march of
Euroamerican progress.

A “Disappearing Race™?

One of the most frequently articulated assertions underpinning the notion
of American manifest destiny—one that is still at least implicitly relied upon
to justify the fact that American Indians even nominally retain only 2.5 per-
cent of their original land base—is that native cultures and peoples simply
“disappeared” in the face of contact with a superior civilization. As noted
earlier, by 1900 the U.S. Census Bureau reported fewer than 250,000 native
people living in the United States, a population decline that, perhaps not
coincidentally, matched the decline in their ownership of land.® The process
by which Indigenous peoples “disappeared” and American settlers occupied
their lands is thus the first question that must be addressed in examining the
nature of this “destiny”

Much of the decimation of native peoples was caused by the intro-
duction of contagious diseases, sometimes inadvertently but, as discussed
in chapters 2 and 3, often deliberately. This was compounded by policies
encouraging the massacres of Indian communities, sometimes in the name
of warfare and sometimes as a matter of private enterprise.” For many set-
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tlers the means mattered little, as long as the result was accomplished, as
illustrated by an 1853 California newspaper report which stated, as a simple
fact, that the incoming white settlers were “ready to knife [the Indians],
shoot them, or innoculate them with smallpox—all of which have been
done™ As this news report indicates, the native peoples were not simply
“disappearing”

Reliance upon “conquest” is problematic as well, for there were few if any
documented instances in which American Indians engaged in unprovoked
attacks that would have allowed for a “just war” within the European legal
paradigm.” However, even if, for purposes of argument, one accepts that the
United States’ “Indian wars” conveyed legitimate title by conquest, one must
still confront the fact that, according to the U.S. Census Bureau, about forty
such wars had been fought as of 1890; a number that clearly cannot justify
the occupation of the territory of approximately four hundred Indigenous
nations.” It is true, nonetheless, that armed force was essential to quell native
resistance to Euroamerican colonization.

The military actions engaged in by the early colonists and later the United
States government are far too numerous even to list here, so a few represen-
tative examples must suffice. We can begin with the orders given by George
Washington in 1779 to Major General John Sullivan to engage in a “preemp-
tory” strike against the Senecas and other members of the Haudenosaunee
(Six Nations Iroquois Confederacy), orders that forbade Sullivan to “listen to
any overture of peace before the total ruin of their settlements is effected”>
Before returning home with the scalps and tanned skins of the Indians they
encountered,* Sullivan’s troops destroyed hundreds of homes as well as
extensive acreage of corn and beans, “with axe and torch soon transform[ing]
the whole of that beautiful region from the character of a garden to a scene of
drear and sickening desolation.”

Having suffered similar incursions in 1780 and 1794," the Shawnees of the
Ohio River Valley were defeated and subsequently mutilated by U.S. troops
under the command of the future president William Henry Harrison.” The
Muscogee Red Sticks met a comparable fate at Horseshoe Bend in Alabama,
where in 1814 General Andrew Jackson, another future president, “super-
vised the mutilation of 800 or more Indian corpses—cutting of their noses to
count and preserve a record of the dead, slicing long strips of flesh from their
bodies to tan and turn into bridle reins® In 1833 General, and future presi-
dent, Zachary Taylor led a similar massacre of three hundred Sacs and Foxes
on the Bad Axe River in what is now known as Wisconsin; serving under his
command at the time was Abraham Lincoln.”
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That so many prominent political leaders engaged in these barbaric actions
is evidence of an apparent consensus among the settler population that such
measures were not only legally permissible but were to be commended when
employed to eliminate those deemed “uncivilized.” This attitude persisted well
into the nineteenth century. In 1851 U.S. commissioners met with California
Indians and obtained cession of much of the state under treaty terms that would
have left the Indians about 8.5 million acres in reservations. However, because
the white Californians resisted even thataccommodation, the Senate refused to
ratify the treaties and left the Indians at the mercy of the settlers. Eventually, in
the 1850s, smaller reservations were worked out, but meanwhile the prophecy
uttered by California Governor Peter H. Burnett in his annual message of 1851
rapidly became reality: “That a war of extermination will continue to be waged
between the two races until the Indian race becomes extinct, must be expected;
while we cannot anticipate this result with but painful regret, the inevitable
destiny of the race is beyond the power and wisdom of man to avert.”>

Again, we see the pattern underlying so many instances of American
exceptionalism. When the lawful means of obtaining land by treaty proved
inconvenient, or less than adequate to meet the desired ends of the settler
colonial population, warfare was resorted to and justified by the nature of
the “enemy” The California governor’s claim of “destinies” defined by racial
difference is an invocation of the opposition between savagery and civili-
zation and, with it, the implication that wars of extermination were inevi-
table and hence justifiable. As Antony Anghie points out, some version of
this argument has consistently undergirded the Euroderivative international
law developed to accommodate colonial and imperial expansion. Vitoria,
he points out, emphasized that “extension of empire is not a just cause of
war” but went on to argue that the Spanish had a right to enter Indian terri-
tory and, once there, could justify “the complete conquest of the Indians and
their territory, as it was only in this way that the Spanish could ensure their
own safety.”’* Immanuel Kant, despite his critiques of European colonialism,
similarly argued that although people living in “a legal civil state” could not
take “hostile action” against others unless they had already been injured by
them, one who exists “in a mere state of nature . . . may not have injured
me actively (facto) but he does injure me by the very lawlessness of his state
(statu injusto), for he is a permanent threat to me*

Thus, by attributing “lawlessness” to American Indians, the settler soci-
ety could “lawfully” employ any means it desired to remove or eliminate
them. This prerogative was not limited to the government, but extended to
government-sanctioned “individual affairs” as well—the killing of American
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Indians by individual white settlers. Small groups and even entire villages
were regularly decimated by local raiding parties, a practice that was primar-
ily responsible for the decline of the Indigenous populations of California
and Oregon from about 250,000 in 1800 to less than 20,000 by 1870.2* This
process was encouraged by the lucrative scalp bounties offered by local gov-
ernments and, later, by private business associations. Typical of such boun-
ties, which at one time or another were offered in every state or territory of
the Union, was that of Texas, which “placed a bounty upon the scalp of any
Indian brought in to a government office—man, woman, or child, no matter
what ‘tribe’—no questions asked.”*

According to demographer Russell Thornton, American Indian deaths
resulting from this kind of “direct violence” may have reached a half-million
by 1890, when the frontier was officially declared closed.>* That year Frank
L. Baum, author of the much beloved Wizard of Oz, would celebrate the
Wounded Knee Massacre with these words:

The nobility of the Redskin is extinguished. . . . The Whites, by law of con-
quest, by justice of civilization, are masters of the American continent, and
the best safety of the frontier settlements will be secured by the total anni-
hilation of the few remaining Indians. Why not annihilation? Their glory
has fled, their spirit broken, their manhood effaced; better that they should
die than live the miserable wretches that they are.”

Thus even a brief summary of the encounters of white settlers with the
native peoples of this continent illustrates that American Indians did not
“fade away” in the face of a superior civilization but were systematically driven
off their land, hunted down, imprisoned, and often systematically murdered.
Nonetheless the outright slaughter of all American Indians was neither mili-
tarily feasible nor easily reconcilable with American visions of occupying the
entire continent for the stated purpose of extending the benefits of Western
civilization to those peoples. As a result, much of the occupation of native
North America was accomplished by the perhaps equally destructive but
more palatable means of forced displacement and mass internment.

Removals and Internments

After passage of the Indian Removal Act in 1830**—a time, it should be
noted, when there were no hostilities occurring with the nations being dis-
placed—the military was used to forcibly relocate virtually all American Indi-
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ans who remained in the eastern third of what was to become the continental
United States. This policy primarily affected the “Five Civilized Tribes”—the
Cherokee, Creek, Chickasaw, Choctaw, and Seminole nations—who were
rounded up and held in concentration camps and then force-marched across
the country, often in mid-winter, with inadequate food, shelter, or medi-
cal attention and with attendant death rates of up to 50 percent.® In 1829
Andrew Jackson had assured the Creeks, “Your father has provided a coun-
try large enough for all of you, and he advises you to remove to it. There your
white brothers will not trouble you; they will have no claim to the land, and
you can live upon it, you and all your children, as long as the grass grows or
the water runs, in peace and plenty. It will be yours forever”*> However, once
in the west, the Creeks and all the other eastern nations were to discover
each of Jackson’s promises to be false.

Eventually, pursuant to the Indian Intercourse Act of 1834, the peoples of
sixty-seven separate nations, only six of whom were actually indigenous to
that land, were forced into an “Indian Territory” encompassing what is now
QOklahoma.* With the establishment of the Missouri, Arkansas, and Iowa ter-
ritories and the annexation of Texas in 1845, the Oregon territory in 1846, and
the northern half of Mexico (including present-day Arizona, New Mexico,
Nevada, and California) in 1848, white settlers moved in from all sides. As a
result, instead of having lands on which they could live in peace, American
Indians—both those who had been relocated and those native to the western
territories—were increasingly subjected to harsh internments as well as cam-
paigns of extermination. As was the case with the Trail of Tears, removals
and internments were generally supervised by the military, and Indians were
treated as prisoners of war regardless of the fact that, for the most part, they
were not at war against the United States and most of those interned were
noncombatant women, children, and elders.

Thus, for example, in the aftermath of the 1862 “Little Crow’s War” in
Minnesota, virtually the entire Santee Sioux population was interned at Fort
Snelling for several months under conditions that left about one-quarter of
them dead. As a deterrent to escape, a scalp bounty of $200 was proclaimed
on all Santees found outside the concentration camp. Relocated to an even
harsher facility at Crow Creek in the Dakota Territory, a comparable pro-
portion died during the first year.> Similarly, beginning in 1863, the Navajo
(Diné) people were forced on a three-hundred-mile “Long Walk” from their
homelands in Arizona to the Bosque Redondo, near Fort Sumner, New Mex-
ico, where, without adequate food or shelter, about half of them died during
their four-year internment as “prisoners of war.’»
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Attempts to follow government orders did not protect the Indians from
wholesale slaughter. In 1864 about seven hundred Cheyennes, mostly
women, children, and elders, were assembled on the banks of the Sand
Creek, Colorado, on the order of the territorial governor where, disarmed
and dismounted, their safety had been “guaranteed” by the U.S. Army. Their
leader, Black Kettle, a member of the Cheyenne “peace faction,” prominently
displayed both an American flag given to him by Abraham Lincoln and a
white flag of surrender. Nonetheless, these Cheyennes were brutally attacked
by a regiment of U.S. volunteer cavalry, led by Colonel John M. Chiving-
ton, a Methodist minister, who directed his troops to “kill and scalp all, big
and little”* As one veteran scout reported, the soldiers “used their knives,
ripped open women, clubbed little children, knocked them in the head with
their guns, beat their brains out, mutilated their bodies in every sense of the
word. . . . [C]hildren two or three months old; all lying there; from sucking
infants up to [the elderly]

The brutality of these campaigns was not hidden from the public but cel-
ebrated. Thus, for example, upon their return Chivington’s troops proudly
paraded through downtown Denver, “displaying bloody body parts of their
victims to more than a thousand wildly cheering people”*® By 1877 the
remaining Cheyennes had been interned in Oklahoma, where they were
issued only three pounds of food per day and were soon wracked with
malaria, dysentery, and other illnesses. When a small group composed pri-
marily of women and children desperately attempted to escape, fifteen thou-
sand troops were sent in pursuit. Most of these Cheyennes, even children
as young as three, were ultimately massacred, and many of the dead were
scalped or otherwise mutilated.”

At about the same time the Apaches were concentrated and held as prison-
ers of war at the San Carlos Reservation in present day Arizona, a malaria-
infested area without grass or game.*® When Geronimo attempted to escape
with his band of Chiricahuas, full military force was employed to hunt him
down, and, after his surrender in 1886, the government retaliated by sending
the entire Chiricahua population—including elders, women, children and
even those men who had fought for the United States—to military prisons in
the east, where they were all held as “prisoners of war” for twenty-seven years.»
By that time the Chiricahua population had dropped from approximately
three thousand to five hundred within one generation, and would be reduced
by another 40 percent during their first eight years of imprisonment.+

Not until 1879 did the presumption begin to be questioned that Indi-
ans could be treated as prisoners of war simply because they were Indians.
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That year, a group of Poncas led by Standing Bear left the Indian territory in
Oklahoma, to which they had been forcibly relocated, and returned to their
traditional lands because, as Standing Bear testified, in Oklahoma 158 of the
581 Poncas had died within the first year and most of the others were ill or
disabled.# The U.S. government sent troops under the command of General
Crook to capture, imprison, and return the Poncas to Oklahoma, despite the
fact that they had been welcomed and given land on which to live with their
relatives on the Omaha reservation. Standing Bear petitioned the Nebraska
circuit court for a writ of habeas corpus and obtained a ruling, apparently
the first of its kind, that Indians were “persons” capable of suing for habeas
corpus.* The circuit court judge then found that General Crook had the
statutory authority to remove the Poncas from the Omaha reservation, but
that “without some specific authority found in an act of congress, or in a
treaty with the [Poncas], he could not lawfully force the relators back to the
Indian territory, to remain and die in that country, against their will.”# This,
the judge reasoned, was a power that might be used against enemy aliens in
times of war, but the Poncas were not at war and they had to be treated in
accordance with civil law.*

The Supreme Court held in 1900 that an Indian on a reservation could not
be arrested where there was no evidence that he had violated any law, rule, or
regulation® and, citing to this precedent, it was held by the Arizona Supreme
Court in 1909 that American Indians could not be classified and treated as
“prisoners of war” simply because they were Indian. In this case, Ex parte
Bi-a-lil-le, the court noted that the Secretary of War, at the request of the
Secretary of the Interior, had sent two troops of cavalry into the Navajo res-
ervation where they had “captured” eight Navajos who were subsequently
“confined for an indefinite period at hard labor,” to be released at the discre-
tion of the War Department.* Countering the U.S. attorney’s assertion that
Bi-a-lil-le and his companions were prisoners of war, the court noted that
no state of war existed, and that such imprisonment was “characteristic of
the punishment of criminals, and not, under the code of modern civilized
warfare, an incident of the detention of prisoners of war’+ Again reflecting
the federal government’s position that any means were acceptable if used for
the purpose of “civilizing” the Other, the Arizona court noted that the pris-
oners’ confinement was being underwritten by the Interior Department “as
an object lesson to the rest of their tribe” and because they had, according to
the Secretary of the Interior, “defied the government and its authorities” and
“impeded the progress of the other Indians in their efforts to improve and
better their conditions”*
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Although these cases recognized some tentative limits on clearly illegal
exercises of governmental authority over American Indians, they only con-
strained federal power to that which might be authorized by Congress or a
treaty. Thus the order preventing the army from returning Standing Bear’s
group to Oklahoma was limited by the court’s emphasis on the fact that these
individuals had purportedly severed their relationship with the “tribe”+
Essentially the court held that to be free from such restraints Indians had to
relinquish their ties to their cultures and families, “cut loose from the gov-
ernment, go to work, become self-sustaining, and adopt the habits and cus-
toms of a higher civilization”® As a result, it did nothing to prevent the gov-
ernment from forcing other Poncas, or members of other nations, to remain
within whatever boundaries might be assigned them, subject to whatever
regulations might be imposed upon them.

The Evisceration of Treaties

Even where the United States had entered into treaties clearly guarantee-
ing certain territorial and other rights to American Indian nations, treat-
ing Indians as military threats or criminals when they tried to enforce these
rights was commonplace. Thus, for example, in what is often termed the last
of the “Indian Wars,” more than three hundred unarmed Minneconjou Lako-
tas were surrounded and slaughtered with Hotchkiss guns on the Wounded
Knee Creek in South Dakota. Often overlooked is that their “offense” was
an attempt to flee their assigned agency, where they were starving, and seek
refuge with their Oglala relatives at the Pine Ridge Agency at Standing Rock,
both agencies located within the boundaries of the “Great Sioux Reserva-
tion,” all of which the U.S. officially acknowledged to be Lakota territory.”* As
the Wounded Knee Massacre indicates, compliance with treaties was increas-
ingly regarded as “optional’—not only by the U.S. government but also by
the Supreme Court.

The Court’s move away from the recognition of the necessity—constitu-
tional and otherwise—of respecting treaties can be seen clearly in the case
of Race Horse, a member of the Bannock nation. Race Horse, arrested in
1895 by a Wyoming sheriff for hunting elk allegedly in violation of a state law,
filed a petition for a writ of habeas corpus, arguing that his right to hunt on
the land in question was guaranteed under the U.S. Constitution as a conse-
quence of a treaty entered into between the United States and the Shoshone
and Bannock nations in 1868. Under the terms of that treaty, the Indians
agreed to “make said reservations their permanent home, and they will make
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no permanent settlement elsewhere; but they shall have the right to hunt on
the unoccupied lands of the United States so long as game may be found
thereon, and so long as peace subsists among the whites and Indians on the
borders of the hunting districts.”s*

In a clear exposition of applicable constitutional and international law, the
Wyoming District Court first noted that the terms of the treaty had been
complied with; indeed, the judge took pains to point out that peace prevailed,
and the location where the elk were killed was far from any settlement, in a
region “30 miles wide by 36 miles long” within which “a very few settlers, not
to exceed seven in number” had established ranches.®® As a result he con-
cluded that, under Article VI of the Constitution, the federal court had not
only a right but a duty to issue the writ and to find that “the state law being in
conflict with the provisions of the treaty, it cannot be enforced against these
Indians”>* In his analysis, the district judge relied extensively upon Chief
Justice Marshall’s opinion in Worcester v. Georgia, noting that “the language
used in treaties with the Indians should never be construed to their preju-
dice;” and finding in such cases “the treaty provisions are binding alike, both
upon the government and the Indians, to the same extent that they would be
in [the] case of a treaty made with one of the civilized nations”* To support
this, the judge in the Race Horse case again quoted Worcester:

The constitution, by declaring treaties . . . to be the supreme law of the
land, has adopted and sanctioned the previous treaties with the Indian
nations, and consequently admits their rank among those powers who are
capable of making treaties. The words “treaty” and “nation” are words of
our own language, selected in our diplomatic and legislative proceedings
by ourselves, having each a definite and well-understood meaning. We
have applied them to the Indians, as we have applied them to the other
nations of the earth. They are applied to all in the same sense.>®

The Supreme Court, however, chose to retreat from its own explication
of international law and the Supremacy Clause of the Constitution, holding
that for all practical purposes the Indians’ treaty rights had evaporated when
Congress passed a “superseding” law admitting Wyoming as a state.”

It is the Court’s reasoning that is particularly interesting for our purposes,
and worth quoting at some length. Justice Henry Brown, in his dissent,
pointed out that the “treaty was entered into at the close of a war between the
two contracting parties” and that, for the Indians, the right to hunt “was not
one secured to them for sporting purposes” but a matter of subsistence and
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therefore “of supreme importance to them” in agreeing to the treaty,”* None-
theless Justice Edward White wrote for the majority:

When, in 1868, the treaty was framed, the progress of white settlements
westward had hardly . . . reached the confines of the places selected for
Indian reservation. While this was true, the march of advancing civili-
zation foreshadowed the fact that the wilderness . . . was destined to be
occupied and settled by the white man, hence interfering with the hitherto
untrammeled right of occupancy of the Indian. For this reason, to protect
his rights, and to preserve for him a home where his tribal relations might
be enjoyed under the shelter of the authority of the United States, the reser-
vation was created. While confining him to the reservation, and in order to
give him the privilege of hunting in the designated districts, so long as the
necessities of civilization did not require otherwise, the provision in ques-
tion was doubtless adopted, care being, however, taken to make the whole
enjoyment in this regard dependent absolutely upon the will of congress.>

Contained within this statement is the fundamental premise of American
exceptionalism that the primary purpose of international law—here, in the
form of treaties—was to smooth the way for “the march of advancing civili-
zation,” and that when its specific provisions proved inconvenient to colonial
expansion, they could be disregarded in favor of the “greater good” of that
civilization. This “march” is presumed inevitable; law must conform to its
demands.

Thus, as previously asserted by Justice Marshall in the Cherokee Cases,
Indians did not actually own their lands but merely had a “right of occu-
pancy” that the federal government was “protecting” for them by reserving
certain lands from settler encroachment. There was no question in Justice
White’s mind of the legality of “confining” the Indians to these reservations;
their rights to continue hunting for the purpose of survival was deemed a
“privilege” granted by the federal government. This privilege would be rec-
ognized only so long as it did not interfere with the expansion of civilization,
and this, according to Justice White, was the reason it was made “dependent
absolutely on the will of congress” The “very object” of the treaty was to
smooth the path for settler expansion, keeping the peace where possible. In
other words, the treaty was not a mutual pact between nations, as had been
so often articulated by the founders and recognized even by Justice Marshall
in Worcester, but simply a unilateral act of the United States, designed to fur-
ther its manifest destiny.*
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Just five years later Justice Brown, who had dissented in Race Horse, would
use this logic to make the counterfactual assertion in Montoya v. United
States, that “the North American Indians do not, and never have, constituted
‘nations’ as that word is used by writers upon international law”* The term
“nation,” according to Brown, implies “independence of any other sovereign
power . . ., an organized government, recognized officials, a system of laws,
definite boundaries, and the power to enter into negotiations with other
nations”®* For Brown, the inability of American Indians, by 1901, to exercise
such sovereign powers was not due to colonial occupation and expropria-
tion but “to the natural infirmities of the Indian character, their fiery tem-
pers, impatience of restraint, their mutual jealousies and animosities, their
nomadic habits, and lack of mental training”® In making this assertion, Jus-
tice Brown not only presumed that all Indians had the same “character” as
had been assigned to those deemed “savage” the world over, but he entirely
disregarded the historical record as recognized by, among others, the drafters
of the Constitution.®

Felix S. Cohen, the “unrivaled authority” of federal law pertaining to
American Indians, would observe in 1939:

The history of Indian constitutions goes back at least to the Gayaneshagowa
(Great Binding Law) of the Iroquois Confederacy, which probably dates
from the 15 Century. We have the wampum records and transcripts of the
traditional recitations expounding the provisions of this constitution—the
rule of unanimity, the federal structure of government, the provisions for
initiative, referendum, and recall. . . . So too, we have the written consti-
tutions of the Creek, Cherokee, Choctaw, Chickasaw, and Osage nations,
printed usually on tribal printing presses, constitutions which were in force
during the decades from 1830 to 1900. . . . The rules concerning council
procedures, selection of officers, and official responsibilities, which have
been followed by the Creek towns, or by the Rio Grande Pueblos, without
substantial alteration across four centuries, certainly deserve to be called
constitutions.®

Nonetheless, at the dawn of the twentieth century, the Supreme Court
characterized all American Indian governments as “nothing more than
a temporary submission to an intellectual or physical superior” with “no
established laws, no recognized method of choosing their sovereigns by
inheritance or election, no officers with defined powers*¢ In the Montoya
opinion—which has been distinguished but never overruled—Justice Brown
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concludes, “in short, the word ‘nation’ as applied to the uncivilized Indians is
so much of a misnomer as to be little more than a compliment”®

Forced Assimilation

Systematic decimation of Indigenous societies and the forced relocation
and internment of their remaining members may have been the most effec-
tive means to fulfill the founders’ visions of a country that stretched from
coast to coast, but it also stood in direct contrast to their proclaimed prin-
ciples of freedom, democracy, and equality, their stated commitment to the
rule of law, and the explicit promises made, both verbally and in treaties, to
the original inhabitants of the land. A central means by which Euroamerican
society has attempted to avoid the fact that its expansion and consolidation
have been achieved not only at the expense of the Indigenous population
but in violation of its own legal strictures has been to construct a racialized
identity of American Indians as uncivilized, and then use this depiction to
develop a special body of law that applies to American Indians but not to the
settler population.

As noted with respect to the earliest Puritan colonists, one of the most
consistently used “exemptions” from otherwise applicable laws governing the
acquisition of territory was to claim that the lands at issue were effectively
“vacant,” and therefore available for those who would put it to productive
use.®® This was essentially the reasoning employed by Supreme Court Chief
Justice John Marshall in the 1810 case of Fletcher v. Peck to belatedly justify
the redemption of vouchers for land issued to American troops in lieu of
cash during the war of independence.® It was also the premise of the 1862
Homestead Act, under which any U.S. citizen could claim 160 acres of “unde-
veloped” land by paying a nominal patent fee and subsequently obtain title to
the land if they “improved” it within a specified number of years.”

The theory that American Indians simply did not exist for purposes of
occupying the land could only stretch so far, however. The most fundamen-
tal undermining of native legal rights came in the trilogy of the Supreme
Court opinions authored by Chief Justice Marshall in the 1820s and 1830s. As
noted in chapter 4, Johnson v. McIntosh, decided in 1823, was a title dispute
between two settlers, one of whom claimed to have purchased the land in
question directly from its Indigenous owners. In order to establish that indi-
viduals could only obtain land from the state, Marshall completely inverted
the discovery doctrine, arguing that because the doctrine restricted the right
of competing European powers to negotiate with the native inhabitants for
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purchase of the land, it also restricted those inhabitants from being able to
sell it to anyone other than the “discovering” power. On that basis, Marshall
concluded that Indigenous peoples did not have absolute (and therefore
alienable) title, but only a “right of possession”” In the 1831 case of Cherokee
Nation v. Georgia, Justice Marshall unilaterally assigned not only the Cher-
okees but all Indigenous nations the unique status of “domestic dependent
nations” and “wards” of the U.S. government.” And the following year, in
Worcester v. Georgia, Marshall gave the federal government the exclusive abil-
ity to exercise jurisdiction over Indian lands.” Legal scholars Vine Deloria Jr.
and David Wilkins point out the long-term implications of these three cases:

The original assumption is that the federal government is authorized and
empowered to protect the Indians in the enjoyment of their lands. Once
it is implied that this power also involves the ability of the federal govern-
ment by itself to force a purchase of the lands, there is no way the implied
power can be limited. If the government can force the disposal of lands,
why can it not determine how the lands are to be used? And if it can deter-
mine how the lands are to be used, why can it not tell the Indians how to
live? And if it can tell Indians how to live, why can it not tell them how to
behave and what to believe?*

This was, in fact, what the U.S. government proceeded to do after native
resistance to U.S. expansion had been all but crushed in the late 1800s. In
1871 Congress simply declared that American Indian “tribes” would no lon-
ger be recognized as capable of entering into treaties with the United States.”
Recognizing its need to claim the benefits of existing treaties, it promised to
honor them, and, in fact, over the next four decades it proceeded to enter
into more than one hundred agreements that, in Deloria’s words, “resembled
treaties. Indeed, at the negotiating table Indians were told they were treaties,
and federal district courts later acknowledged that these agreements stood
on a par with treaties as legal documents. But the congressional attitude was
that treaties could be violated at whim because Congress in its wisdom would
act in the best interest of the Indians”7®

The unilateral suspension of treaty making by Congress was followed by a
series of laws designed to achieve “the quick and permanent assimilation of
Indians into the American social fabric””” In 1883 the Supreme Court over-
turned the conviction of Crow Dog, accused of killing another Lakota, on
the grounds that the applicable federal statute excluded from U.S. jurisdic-
tion cases of crimes committed in “Indian country” by one Indian against
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another.”® The Court explained that it could not, without explicit congres-
sional authorization, allow Indians to be tried “not by their peers, nor by
the customs of their people, nor the law of their land, but by superiors of
a different race, according to the law of a social state of which they have an
imperfect conception, and which is opposed to the traditions of their history,
the habits of their lives, to the strongest prejudices of their savage nature;
one which measures the red man’s revenge by the maxims of the white man’s
morality”7

As this illustrates, it was clear to the justices that the Lakotas in question
had their own legal system—which had, in fact, been applied in this case**—
but it was presumed, without any factual analysis, to be inherently savage
and therefore inferior. Not surprisingly, the newspapers of the time depicted
this as a decision furthering “lawlessness” in Indian country, and, in response
to the ensuing public outcry, in 1885 Congress passed the Major Crimes Act,
giving federal courts jurisdiction over most serious criminal offenses com-
mitted on reservations.* This was upheld in United States v. Kagama where,
relying on the logic of the Marshall cases, the Supreme Court announced
that Indigenous nations were “semi-independent” with limited authority
over their “internal and social relations”®* Acknowledging that the Constitu-
tion did not delegate authority over American Indians to the federal govern-
ment, the Court fell back on the notion that such power must be inherent,
drawing on an earlier pronouncement by Marshall that “the right to govern
may be the inevitable consequence of the right to acquire territory” In real-
ity, as Deloria notes, the result was increased lawlessness on reservations,
as the assertion of settler colonial jurisdiction “undercut Indian reliance on
their own institutions as a means of resolving disputes” and Indians “were
discouraged from using known, traditional codes of conduct.”*

Having thus turned U.S. military power over American Indians into pur-
portedly civilian police powers, Congress soon passed the General Allot-
ment Act of 1887.% Touted as a measure that would turn American Indians
into citizen farmers owning and working individual plots, it was quite aptly
described in 1901 by President Theodore Roosevelt as “a mighty pulverizing
engine to break up the tribal mass.”* The Allotment Act divided up collective
landholdings, assigning individual sections of reservation lands to “quali-
fied” Indians and allowing the “surplus” to be claimed by the government or
sold to white settlers, a process that resulted in the loss of two-thirds of all
Indian-held lands between 1887 and 1934.” Assigning land parcels required a
determination of which individuals would receive them. Rather than respect-
ing each nation’s understanding of citizenship, the federal government gave

A Manifest Destiny | 121



a commission, headed by Senator Henry Dawes, the prerogative of creating
“tribal rolls” for purposes of allotment.* In the process, a system of “blood
quantum” rules was created that imposed a “race”-based federal definition of
identity on the peoples involved and which, in many variations, continues to
be used to “define” Indians to this day.®

The allotment policy occasioned yet another major development in the
legal rationale for the exercise of colonial powers. In Lone Wolf v. Hitchcock
a Kiowa band chief challenged the Allotment Act on the grounds that it vio-
lated both the 1867 Treaty of Medicine Lodge and the Fifth Amendment’s
guarantee of due process. In its 1903 ruling the Supreme Court upheld the
Act by making the entirely counterfactual claim that “plenary authority
over the tribal relations of the Indians has been exercised by Congress from
the beginning, and the power has always been deemed a political one, not
subject to be controlled by the judicial department of the government”*° In
other words, the Supreme Court abdicated its responsibility to uphold the
Constitution and gave the government an absolute power completely uncon-
strained by either the Constitution or international law. Since then, this “ple-
nary power” doctrine has became of cornerstone of what is known as “federal
Indian law;” and it continues to be used to allow the government unlimited
and arbitrary power over American Indian affairs.”

By 1894 Indigenous spiritual practices had been outlawed, “a measure
expressly intended to eradicate all vestiges of the traditions that afforded
cohesion and continuity to native cultures”’>* Federal officials had begun forc-
ibly removing American Indian children from their families, sending them
to remote boarding schools whose express purpose was, as articulated by
Captain Richard Henry Pratt, founder of the system, to “kill the Indian, save
the man* At these institutions, which resembled prisons more than schools,
the children were stripped of all vestiges of their culture, forbidden to speak
their language and taught that all things Indian were unworthy. From about
1890 to 1970, approximately half the native children in each generation were
subjected to these “schools”* They were often taken at age four or five and
not allowed to return home for ten years—should they survive so long, the
children were subjected to harsh corporal punishment, sexual abuse, slave
labor, and high rates of malnutrition and communicable disease, all in the
name of making them “civilized” enough to participate in a white culture
which, of course, had no intention of regarding them as equals, regardless
of their education.” In many institutions up to half the children died; most
of those who survived suffered—and continue to suffer—all the predictable
effects of long-term traumatic abuse.*
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Many other examples of the failures of the government’s policies of
forced assimilation could be given. In addressing the “problem” of the
Indians who remained after their lands had been occupied, legal scholar
Robert Odawi Porter observes that the architects of U.S. Indian policy,
although not necessarily acting out of malice, were “limited greatly by their
own cultural myopia, which prevented them from formulating other policy
options, such as simply leaving the Indians alone” Instead, Porter notes,
they attempted to “civilize” Indigenous peoples through what he terms
“a kind of Four Horsemen of the Indian Apocalypse”—the imposition of
Christianity and Western education, the individualized allotment of com-
monly held land, and the unilateral imposition of U.S. citizenship upon
them.”

The disastrous consequences of the “allotment era” policies were docu-
mented in what is often referred to as the 1928 Meriam Report, summariz-
ing a study which concluded that American Indians, for the most part, were
living in dire poverty, without access to decent health care or education, and
suffering exceedingly high rates of mortality, often owing to preventable dis-
eases.” In the decades since then, federal policies have fluctuated greatly but
have always clung to the notion, first articulated by Justice Marshall, that
American Indians could be characterized as “wards” of the U.S. government
and expanded into a system of “permanent trusteeship” during the nine-
teenth century.*® As Cohen concluded:

[Wardship] soon became a magic word in the mouths and proclamations
of [federal] Indian agents and Indian Commissioners. Over the years,
any order or command or sale or lease for which no justification could be
found in any treaty or act of Congress came to be justified by such officials
as an act of “guardianship,” and every denial of civil, political, or economic
rights to Indians came to be blamed on their alleged “wardship.” Under
the reign of these magic words nothing Indian was safe. The Indian’s hair
was cut, his dances forbidden, his oil lands, his timber lands, and grazing
lands were disposed of, by Indian agents and Indian Commissioners for
whom the magic word “wardship” always made up for any lack of statutory
authority.”

Meaningful exercise of American Indian sovereignty was apparently beyond
the scope of what could be envisioned by U.S. officials who had accepted
the parameters established by the universalizing presumptions of Western
civilization.
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The Taking of Spanish Florida: A Black and Indian War

The means used to consolidate the territorial base of the United States—as
well as the rhetoric of manifest destiny employed to justify its “growth’—
became the blueprint for U.S. expansion into lands, both contiguous and far-
flung. They were employed not only against American Indians, unilaterally
defined by the 1830s as “domestic dependent” nations, but also against pow-
ers recognized by the United States as fully sovereign. The taking of Florida,
where the U.S. extended its “Indian Wars” to territory already under the
jurisdiction of another colonizing power, Spain, is an instructive example.

As early as 1803 Thomas Jefferson had drafted a constitutional amend-
ment in connection with the Louisiana Purchase,”®> which would apply to
Florida “whenever it may be rightfully obtained.”** In 1811 Congress agreed
in secret session to the taking of Florida. With President James Madison’s
approval—which he denied when Spain protested—and in violation of a
treaty of friendship with Spain, troops from Georgia attempted to invade
Florida in 1811, 1812, and 1813.> When these efforts failed, white settlers and
adventurers simply occupied land in northern Florida and declared them-
selves to be a “republic” which they hoped the United States would recognize
and defend.”*® Their uprisings, too, were defeated and their project disavowed
by the U.S. government but, as discussed in chapter 6, this strategy would
later prove successful in Texas and Hawai'‘i.

Americans, particularly southerners, had long been bothered by the
fact that since 1693 the Spanish in Florida had protected persons of African
descent, providing a refuge for runaway slaves from Georgia and the Caro-
linas.*” The Seminole nation, which had been formed in the mid-1700s by
native peoples and by escaped African slaves and their descendants,*® vig-
orously defended against U.S. incursions. The most spectacular of many
U.S. raids against them was an unprovoked attack ordered by Andrew Jack-
son in 1816 on a fort on the Apalachicola River occupied by the Seminoles.
American troops and gunships attacked and burned the fort, killing 270 and
wounding virtually all the remaining 334 Seminoles, mostly women and chil-
dren, who were inside. Two warriors, designated by the Americans as “chiefs,”
were gruesomely tortured and killed, and the survivors were sold into slav-
ery’® When the Spanish governor of Florida protested, the commander of
the U.S. gunboats responded that the “property” taken—namely, slaves—
belonged not to Spain but to the Seminoles, from whom “it” had been taken
by “conquest”® Writing in 1858, Ohio Congressman Joshua Giddings noted
that “perhaps no portion of our national history exhibits such disregard of
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international law, as this unprovoked invasion of Florida,” going on to ask
what law or constitutional power allowed officers of the United States to “dic-
tate to the crown of Spain in what part of his territory he should, or should
not, erect fortresses” or to “invade the territory of a nation at peace with the
United States, destroy a fort, and consign its occupants to slavery”™

Shortly after Jackson’s incursion, the Seminoles launched a retaliatory
attack on a U.S. vessel, an incident that was used—without mention of the
burning of the fort—to convince Congress to allocate funds for what became
the First Seminole War. Thus began a series of three protracted wars, fought
until 1858 in the United States’ effort, first, to acquire Florida and, then, to
remove the Seminoles to western territories.” In the meantime, while Sec-
retary of State John Quincy Adams was negotiating to acquire Florida from
Spain, Andrew Jackson simply invaded, crushing the black and Indian resis-
tance he encountered. Although the president and all the other members of
the Cabinet believed that Jackson had engaged in an unauthorized and illegal
act of war, Adams strenuously argued that Jackson’s actions were a necessary
response to the misconduct of Spanish officials in Florida and justifiable as
“defensive acts of hostility” Invoking a long-standing justification for aban-
doning the rules of war when force is used against “uncivilized” peoples, he
also argued that it was acceptable under international law to commit geno-
cidal acts against “a ferocious nation which observes no rules

By this time the Spanish treasury had been drained by the Napoleonic Wars
and, unable to effectively counter rising U.S. military power, Spain agreed to
cede its claims to Florida for five million dollars."+ This was, on its face, a bla-
tant example of the United States’ use of raw military power to overwhelm
another colonial power and take one of its “possessions” in violation of inter-
national law. Although Spain itself could not be cast as “uncivilized” to justify
this action, its inability—or failure, according to the United States—to control
the “savagery” of the Indigenous peoples and their allies of African descent
under its rule was proffered as justification for the United States’ appropria-
tion of this territory. Having consolidated U.S. control of the eastern seaboard,
American leaders now turned their attention to northern Mexico.

Annexing Northern Mexico

Americans had long had their eyes on Mexico, among other places in the
hemisphere.”s As early as 1767 Benjamin Franklin expressed the belief that
both Mexico and Cuba would one day be part of the—as yet unformed—
United States, and Thomas Jefferson had claimed, unsuccessfully, that the
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southern border of the 1803 Louisiana Purchase was the Rio Grande."®
Through what became known as the Monroe Doctrine, the United States
announced, in 1823, that the Americas were no longer open to colonization
by Europe, but it did not similarly constrain itself."” Under the terms of the
1819 Transcontinental Treaty, Spain ceded Florida to the United States, which
in turn renounced its claim to Mexico and, shortly thereafter, in 1822, Mexico
won its independence from Spain. However, this did not stop U.S. citizens
from moving into Texas, where, by 1830, about twenty thousand American
settlers and two thousand of their slaves lived."

The Angloamerican colonists were reluctant to comply with Mexican
laws, especially after Mexico abolished slavery in 1829," and they began mili-
tating for Texas to be recognized as an independent republic. Emulating an
earlier and equally unsuccessful uprising by James Long,>> Hayden Edwards
seized the town of Nacogdoches in 1826 and announced the creation of the
Republic of Fredonia. When the Mexican government suppressed the revolt,
U.S. newspapers described the insurgents as “apostles of democracy crushed
by an alien civilization”> Worried by these developments and having just
rejected an offer from President John Quincy Adams to buy Texas for $1 mil-
lion, the Mexican government sent a boundary commission led by Manuel
Mier y Teran to Texas to study the situation.

The report of Mexicos Teran Commission is worth quoting at length, for
it outlines a strategy for colonial expansion that has been repeated frequently
in U.S. history:

They commence by introducing themselves into the territory which they
covet, upon pretence of commercial negotiations, or of the establishment
of colonies, with or without the assent of the Government to which it
belongs. These colonies grow, multiply, become the predominant party in
the population. . . . These pioneers, excite, by degrees, movements which
disturb the political state of the country. . .. When things have come to this
pass . .. the diplomatic management commences: the inquietude they have
excited . . . the interests of the colonists . . . the insurrections of adventurers,
and savages instigated by them, and the pertinacity with which the opin-
ion is set up as to their right of possession, become the subjects of [diplo-
matic] notes, full of expressions of justice and moderation, until, with the
aid of other incidents, which are never wanting in the course of diplomatic
relations, the desired end is attained. . . . Sometimes more direct means are
resorted to; and taking advantage of the enfeebled state . . . of the possessor
of the soil, they proceed, upon the most extraordinary pretexts, to make

126 | A Manifest Destiny



themselves masters of the country, as was the case in the Floridas; leaving
the question to be decided afterwards as to the legality of the possession,
which force alone could take from them.

In response to this report Mexico banned further immigration to Texas in
1830, but this, too, failed to stem the tide of U.S. settlers who were now “ille-
gal aliens”

The following year Sam Houston, protégé of Andrew Jackson, led a “war
party” that rioted over customs duties at Anahuac, and in 1832 he launched
an unsuccessful attack on a Mexican military garrison.”* By the time of Ste-
phen Austin’s September 1835 call for yet another armed uprising, “the Tex-
ans saw themselves in danger of becoming the alien subjects of a people to
whom they believed themselves morally, intellectually, and politically supe-
rior”® Although initially routed at the Alamo and Goliad, in April 1826
Houston captured Mexican General Antonio Lopez de Santa Anna, forcing
him to sign an agreement relinquishing the territory. The Mexican govern-
ment repudiated the treaty and protested the United States’ role in provid-
ing troops and arms to the Texans, but Andrew Jackson made it clear that,
regardless of Mexican approval, the U.S. would support the Republic of Texas
and its newly elected president Sam Houston.

Texas was, of course, only part of a larger plan, for by the 1840s Americans
were actively debating the acquisition of both Oregon and the rest of Mexico.
John O’Sullivan was addressing the Oregon question in his 1845 editorial
which popularized the term “manifest destiny,” but earlier that year he had
used it to criticize other countries, particularly Mexico, for interfering in U.S.
affairs with “the avowed object of thwarting our policy and hampering our
power, limiting our greatness and checking the fulfillment of our manifest
destiny to overspread the continent allotted by Providence for the free devel-
opment of our yearly multiplying millions.*”

Because this understanding of manifest destiny was inextricably inter-
twined with notions of racial superiority, American approaches to Mexico
and Oregon were quite different. Reginald Horsman observes that “in dis-
cussing Texas and Mexican rule Congressmen drew few distinctions between
Mexicans and their government. It was argued that the instability and inef-
fectiveness of the Mexican government stemmed from the inadequacies of
an inferior population”® By contrast, the “English were respected as fellow
Anglo-Saxons who were not to be swept out of Oregon as an inferior breed;
and those who opposed war with England frequently discussed the disas-
trous effects of a clash between the two great branches of the Anglo-Saxon
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race.” The Americans, Horsman continues, “thought as little of clashing
with the Mexicans as they did of clashing with the Indians*

The election of James K. Polk was widely interpreted as a mandate for
continuing national expansion, and in December 1845, shortly before his
inauguration, Texas was incorporated into the Union. In response, the
Mexican government broke off diplomatic relations with the U.S., and Polk
ordered General Zachary Taylor to Texas to “protect the border” The troops
were sent, however, into the 150-mile-wide strip between the Rio Grande and
Nueces rivers, which the U.S. claimed was part of Texas but had historically
been understood as part of Mexico proper. With U.S. military force thus in
place, Polk sent John Sidell to negotiate for the disputed area; the Mexican
government refused to recognize Sidell, and Polk began drafting his decla-
ration of war. In the meantime, Mexican troops fired on U.S. troops within
the contested zone, and Polk, declaring that Mexico had “invaded American
territory and shed American blood upon the American soil,” went to war.**
According to Horsman, “The sentiment that the United States’ flag would
be the flag of the world when tyranny had perished was a common one, and
many united in conceiving of the invasion as a war of liberation. . . . A New
York poet in May 1846 conjured up an image of Mexicans joyously shouting
“The Saxons are coming, our freedom is nigh.”

Although often portrayed as an easy victory for the Americans with their
vastly superior military power, it was, in fact, a brutal war in which Mexi-
can forces fiercely contested their “liberation” and thousands of civilians
were killed. Huge areas of several cities, including Matamoros, Vera Cruz,
and Mexico City, were leveled by indiscriminate shelling; prisoners of war
were executed, houses and fields burned, civilians terrorized.”» One Ameri-
can described to his parents an action taken to “avenge the death” of an offi-
cer slain in battle: “Grog shops were broken open first, and then, maddened
with liquor, every species of outrage was committed. Old women and girls
were stripped of their clothing—and many suffered still greater outrages.
Men were shot by dozens . . . their property, churches, stores and dwelling
houses ransacked”* While many Americans in positions of responsibility
recognized that this was an unlawful invasion, few did anything about it.”

Colonel Ethan Allen Hitchcock said of the bombing of Vera Cruz, “I shall
never forget the horrible fire of our mortars . . . going with dreadful cer-
tainty and bursting with sepulchral tones often in the centre of private dwell-
ings—it was awful” Nonetheless he proceeded to draft a widely disseminated
statement, issued by General Winfield Scott, assuring the Mexican people
that “we have not a particle of ill-will towards you—we treat you with all
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civility—we are not in fact your enemies; we do not plunder your people or
insult your women or your religion*® Ulysses S. Grant later wrote that he
believed Polk had provoked the war and that the annexation of Texas had
been an act of aggression, adding, “I had a horror of the Mexican War . . .
only I had not moral courage enough to resign”’¥ And Abraham Lincoln,
elected to Congress in 1846, believed the war was “unnecessarily and uncon-
stitutionally commenced by the President” but nonetheless voted to continue
its funding.”®

Again, the recognition that U.S. actions were in violation of both the
Constitution and international law was overridden by the notion so deeply
ingrained in the construction of American identity that its “mandate” to
extend its civilization allowed self-exemption from the rule of law. As put
crudely by an 1846 Cincinnati newspaper editorial, “Though the barbarians
fall thick as hail, still, as their disposition is warlike and as the slaughter of
their armies by the superiority of scientific warfare and the unflinching brav-
ery of men disposed to peace, would teach them helpful lessons, the loss of a
few thousand of them would not be so deplorable. The Mexicans will be led
by this war to think of their weakness and inferiority.»

As American victory became imminent, the debate within the United
States turned to whether all or only part of Mexico should be annexed. Most
Americans wanted just the sparsely populated northern provinces; others
wanted it all but were reluctant to incorporate so many people of color pre-
sumed incapable of measuring up to the standards of Anglo-Saxon civiliza-
tion. Florida Senator James D. Westcott shuddered at the thought of being
“compelled to receive not merely the white citizens of California and New
Mexico, but the peons, negroes, and Indians . . . and other half-monkey
savages . . . as equal citizens of the United States.”* Reflecting this view, the
Richmond Whig said, “We have far more to dread from the acquisition of the
debased population . . . than to hope from the extension of our territorial lim-
its,”# and the Cincinnati Herald asked what America would do with eight mil-
lion Mexicans “with their idol worship, heathen superstition, and degraded
mongrel races”* Those who argued for the annexation of large portions
of Mexico largely based their arguments, in Horsman’s words, “on the twin
assumptions that the largely Indian Mexicans would fade away, and that the
American Anglo-Saxons were destined to outbreed the whole world.+

The debate was put to rest by the 1848 Treaty of Guadalupe Hidalgo,
under which Mexico ceded “only” the northern third of its territory.** The
United States government paid Mexico $15 million indemnity, allowing the
Whig Intelligencer to make the self-righteous assertion that “we take noth-
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ing by conquest. . . . Thank God.** Under the treaty, the approximately one
hundred thousand Mexicans in the conquered territories had the right to
remain and were given their choice of Mexican or U.S. citizenship; those who
did not specify their preference within a year would be deemed U.S. citizens.
This was a citizenship limited, however, by race, for they were not guaran-
teed the rights of white citizens,*® nor given state citizenship, “the source of
political representation and potential voting rights”*# The lands and peoples
were to be fully incorporated into the Union not, as the Louisiana Purchase
agreement had stipulated, “as soon as possible” but “at the proper time (to be
judged of by the Congress of the United States).”+*

Meanwhile discrimination against Mexicans extended not only to formal
rights but more generally to their treatment at the hands of white settlers,
who engaged in “lynchings, murders, kangaroo trials, riots and robberies”
for decades thereafter.* The Treaty of Guadalupe Hidalgo as initially drafted
had provided that “all grants of land made by the Mexican government . . .
shall be respected as valid, to the same extent [as] if the said territories had
remained within the limits of Mexico,” and that, pending full incorporation,
those Mexicans who became U.S. citizens “shall be maintained and pro-
tected in the enjoyment of their liberty, their property, and the civil rights
now vested in them according to the Mexican laws”° The Senate, however,
acting on President Polk’s recommendation, limited the protection of indi-
vidual rights to “the free enjoyment of their liberty and property” and “free
exercise of their religion,” and deleted the provision promising to honor land
grants, instead issuing a “Statement of Protocol” under which holders of
Mexican land grants “may cause their legitimate [titles] to be acknowledged
before the American tribunals” In other words, to obtain title to lands that
they had occupied for generations, Mexicans had to affirmatively prove their
claims in American courts, a process involving costly litigation often last-
ing decades and frequently proving futile, for the U.S. tribunals required
documentation of a kind that generally did not exist in the Mexican legal
system.** In many cases Anglo settlers simply ran Mexicans off their land;
in other cases, they filed preemptory claims that were given priority by
American courts. Most significant, huge tracts of land were lost as a result
of a U.S. Supreme Court decision which held, contrary to both Spanish and
Mexican law, that land owned under community grants was not titled in the
community but in the government and had therefore passed directly to the
United States under the treaty.®® In California alone this resulted in the loss
of thirty-three of the thirty-six million acres claimed under original Mexi-
can or Spanish grants.*
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The war to obtain Mexico, the subsequent denial of rights to Mexican citi-
zens in the territory claimed by the United States, and the procedures used to
rob those citizens of their land were all illegal under the applicable treaty and
customary international law. This problem was resolved, not surprisingly, by
portraying Mexicans as savage, or barbaric, and then claiming that such law
simply did not apply to uncivilized peoples. A New York Morning News edi-
torial of October 1845 summarized this position succinctly:

We are contiguous to a vast portion of the globe, untrodden save by the
savage and the beast, and we are conscious of our power to render it tribu-
tary to man. This is a position which must give existence to a public law,
the axioms of which a Pufendorf or Vattel had no occasion to discuss. So
far as the disposition to disregard mere conventional claims is taken into
account, the acquisition of Texas, commencing with the earliest settle-
ments under Austin down to the last conclusive act, may be admitted at
once, to be aggressive. But what then? It has been laid down and acted
upon, that the solitudes of America are the property of the immigrant chil-
dren of Europe and their offspring. Not only has this been said and reiter-
ated, but it is actually, although perhaps, not heretofore dwelt upon with
sufficient distinctness, the basis of public law in America.’

Violations of law were thus deemed acceptable, perhaps inevitable, in fur-
thering what was presumed to be the greater good; the effects of these viola-
tions were rarely considered significant, even by those who criticized U.S.
policies. As Horsman notes, “In the mid-nineteenth century opponents of
aggressive expansionism for the most part did not object when other races
were condemned to permanent inferiority. They were far more concerned
with what was to happen to the United States than with what was to happen
to the rest of the world.”®

This chapter has considered the rationale used by the United States to exempt
itself from the strictures of international law, as well as the U.S. Constitution,
in the course of its nineteenth-century expansion from the lands east of the
Allegheny and Appalachian mountains to the Pacific Ocean. The arguments
used by the earliest English settlers to justify the taking of American Indian
lands for the purpose of establishing a “beacon” of freedom and enlighten-
ment were expanded by the articulation of a unique “manifest destiny” to
overspread the continent in furtherance of that purpose. Just as the Ameri-
can colonists had argued in declaring their independence that international
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law had to be violated to take human progress to a new and higher stage, the
United States insisted that it was a “government of laws” while repeatedly
exempting itself from the application of international law by invoking the
European colonial mission of expanding Western civilization. Summarizing
this perspective, the 1845 New York Morning News editorial, quoted above,
concluded, “We take from no man; the reverse rather—we give to man.
This national policy, necessity or destiny, we know to be just and beneficent,
and we can, therefore, afford to scorn the invective and imputations of rival
nations. With the valleys of the Rocky Mountains converted into pastures
and sheep-folds, we may with propriety turn to the world and ask, whom
have we injured?”s
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American Imperial Expansion

After the Mexican War it was clear that if American expansion
was to continue into populous areas it either had to be through
colonial rule or economic penetration. The American republi-
can government was not a government for all races and all col-
ors. . . . A search for personal and national wealth was put in
terms of world progress under the leadership of a supreme race.
In thrusting into the Pacific, Americans revived arguments that
the American advance would bring freedom and civilization to
all peoples; but the reality of attitudes toward neighboring peo-
ples . . . made nonsense of the claims that the American pen-
etration of Asia was intimately connected with the regeneration
of other races.

—Reginald Horsman, Race and Manifest Destiny

With the Union consolidated following the Civil War, Indigenous
resistance effectively crushed by the late 1800s, and domestic markets reach-
ing saturation, further expansion was seen as the key to the United States’
continued success in the twentieth century. Increasingly this was framed
not in terms of extending its borders but rather its economic, political, and
military reach. American visions had shifted from the creation of a state with
indefinitely expanding territory to the domination of much of the rest of the
world through colonial ventures that would undergird indefinite economic
growth. The ideological framing, however, remained remarkably consistent
with that of the Puritan’s beacon on the hill and the mid-nineteenth century
articulation of a unique and manifest destiny. As Albert J. Beveridge, aspir-
ing to a seat in the Senate, would say in 1898,

American factories are making more than the American people can use;
American soil is producing more than they can consume. Fate has writ-
ten our policy for us; the trade of the world must and shall be ours. . . .
Great colonies governing themselves, flying our flag and trading with us,



will grow about our posts of trade. Our institutions will follow our flag on
the wings of commerce. And American law, American order, American
civilization, and the American flag will plant themselves on shores hith-
erto bloody and benighted but by those agencies of God henceforth to be
made beautiful and bright.’

This shift in self-identification from a country that had liberated itself
from colonial rule to one that would control colonies of its own can be traced
most directly to the decision not to annex all of Mexico because of the per-
ceived problems of incorporating its largely nonwhite population. The theory
that the “inferior” races would fade away in the face of “superior” civiliza-
tion had been undermined, and in the post-Civil War era those who had
always understood “American” to mean “white” had to grapple with the real-
ity that not only had slavery been abolished, but a constitutional amendment
passed that mandated equal protection under the law and provided birth-
right citizenship to almost all persons—except American Indians—born in
the United States.

The founders’ hope of expanding to encompass the hemisphere—
“continentalism”—had been replaced by a more explicitly imperialist vision
of political, military, and economic control over territories that would be
administered by, but not incorporated into, the United States. According to
Merk, this was so primarily because of “a national reluctance to add peoples
of mixed blood to a blood that was pure. . . . Only those people should be
admitted to the temple who would qualify someday for equal statehood in
the Union, and this requirement the colored and mixed races to the south
could not meet. . . . These are the principal reasons why continentalism was
allowed to die, and why, later, another concept had to be devised to take its
place.

Accompanying this transition was a change in emphasis from the pur-
ported superiority of Anglo-Saxon civilization that, in theory, could be
extended to all peoples to the association of this civilization with an Anglo-
Saxon “race” The most salient dividing line was still between the “civilized”
and the “uncivilized,” but the “savage” nature of those deemed Other was
attributed less to cultural or environmental factors and increasingly to intrac-
table racial difference. The emerging scientific paradigm of the nineteenth
century was used to develop a “science” of racial differentiation and hierar-
chy, providing a purportedly objective basis for the political and legal exclu-
sion of the Other. This chapter briefly outlines the emergence of this theory
of “scientific” racism that played a critical ideological role in the expansion
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of U.S. imperialism, particularly its acquisition of overseas “possessions.”
It then considers how economic pressures for expansion fueled the acqui-
sitions of empire at the turn of the century, focusing on the exceptionalist
claims undergirding the incorporation of imperialism into the United States’
interpretations of international and constitutional law.

Eugenics and the Vision of an “American” Race

The “uniquely American” values and structures of democratic government
embodied in the Declaration of Independence and the U.S. Constitution—
and touted today as the model for the rest of the world—were seen by the
founders as a return not only to the best of English constitutionalism, which
had been corrupted by the king and parliament, but to a Saxon tradition pre-
dating the Norman conquest. As structures of racial classification and subor-
dination were consolidated in the United States, Euroamerican settlers came
to see the power of their Anglo-Saxon heritage, real or imagined, as rooted in
racial rather than political character.*

Since the 1530s the English had emphasized their Saxon heritage, ini-
tially to justify Henry VIIT’s rejection of the Roman Catholic Church as a
return to a purer religious tradition. The break with Rome also encouraged
an emphasis on the Germanic—rather than Roman—colonization of Eng-
land and fueled the development of a theory that Anglo-Saxons represented
the purest and most highly developed branch of the Germanic race, one that
had translated their innate love for freedom into effective systems of political
organization.’ This, in turn, was tied to the belief that the Germanic peoples
were the most advanced of the Indo-Europeans, later referred to as Aryans,
who had emerged from the Caucasus, spreading freedom and civilization
as they moved westward, following the sun.® In the last few decades of the
eighteenth century, the German Romantic movement exerted great influence
in England and, by extension, in the American colonies. Historian Reginald
Horsman notes that the Romantic emphasis on the “idea of a nation’s pos-
sessing its own Volkgeist, its own special national spirit, fell on fertile ground
among English-speaking peoples who had long traced their institutions to a
glorious Anglo-Saxon past and were seeking to explain their success in the
modern era”’

As discussed earlier, the American colonists initially justified their break
from England—ijust as England had its separation from Rome—by empha-
sizing that they were returning to an earlier and purer form of Anglo-Saxon
political organization. The Americans, however, had to rationalize not only
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their independence but their destruction of American Indian nations and
their failure to extend their vaunted rights and freedoms to African slaves
and their descendants or to immigrants of color. These developments were
more easily explained by attributing the glories of their Anglo-Saxon heri-
tage—not only their political organization but their civilization as a whole—
to be the result of a superior racial character. This process was greatly aided,
and in turn fueled, by the emergence of nineteenth century scientists and
philosophers who countered the predominant eighteenth century belief
that human differences arose primarily from environmental causes with the
tenets of scientific racism, provoking debates reminiscent of those presided
over by Pope Innocent IV and King Ferdinand about the humanity of Indig-
enous peoples.®

Until this time, English and American thinking had been influenced pri-
marily by the Enlightenment view that although there was a hierarchy of
human societies—with Europeans at the pinnacle—the differences between
them were the result of history and geography; they were not immutable, and
therefore all peoples had the capacity to “progress” and become “civilized.”
Rooted in the biblical notion of human descent from a common origin, this
approach, referred to as monogenism, saw races as having declined to differ-
ent degrees from the perfection of the original Adam and Eve. Not surpris-
ingly, the darker races were inevitably portrayed as having degenerated the
most dramatically, with climate commonly considered the primary cause.”
By the early 1800s, however, European and Euroamerican historians, philos-
ophers, naturalists, and physicians had begun to focus on what made human
populations distinct, rather than on what they had in common.” These theo-
rists identified “races” in differing ways, but all posited some variant of the
black/red/yellow/brown/white schema still prevalent today.”

Monogenism was soon supplanted in the United States by the doctrine of
polygenism, which posited multiple origins of humanity, thereby rational-
izing theories of immutable racial difference. Its most prominent proponents
were the Swiss naturalist Louis Agassiz, who emigrated to the United States
in the 1840s and became a professor at Harvard, and prominent scientist-
physicians such as Charles Caldwell and George Morton. Based on his stud-
ies of the geographic distribution of plants and animals, Agassiz developed
a theory of “centers of creation,” which he extended to human beings, and,
after coming to the U.S., he concluded that the human races had been created
as separate species. Caldwell was the first major American phrenologist, and
his theories were furthered by Morton, who focused on proving the sepa-
rate species theory by analyzing the size, and therefore presumably the brain
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capacity, of human skulls, and using his results to rank races.” By the time
of his death in 1851, Morton had collected more than one thousand human
skulls for this purpose. Stephen Jay Gould, who re-analyzed Morton’s data,
concludes that Morton’s findings represented “a patchwork of fudging and
finagling in the clear interest of controlling a priori convictions,” but they
were nonetheless accepted as the kind of scientific truth that only Western
civilization was capable of producing.*

The “sciences” of physiognomy, craniology, and phrenology became very
popular in the mid-1800s, as doctors and scientists compared skull size, bone
structure, skin color, and hair texture and then, using the distinctions they
claimed to find, attributed what they saw as the relative successes or failures
of each race to these differences. They were using completely circular logic, of
course, for it was presumed that Euroamerican society represented the high-
est form of human civilization and that the Anglo-Saxon race was the most
intelligent, capable, and beautiful. The inferiority of other races, evidenced by
the fact that so many had been subjugated by Anglo-Saxons, was attributed
to physiological, and hence relatively immutable, distinctions. Some schol-
ars concluded that humanity was divided into distinct races with inherently
different capacities; others questioned whether some groupings, particularly
Africans and American Indians, were even of the human species.’

It is instructive to consider phrenology, which asserted that the brain was
divided into separate faculties, the power and size of which could be deter-
mined by examining the head or skull. This new field was taken very seri-
ously in the scientific community during the 1820s and 1830s and, although
discredited by the 1840s, continued to have a widespread popular follow-
ing. Not surprisingly, there was widespread agreement among English and
American phrenologists that “the Anglo-Saxons had the most perfect cere-
bral organization, an organization that placed them above other Caucasians
as well as far above the non-Caucasians of the world.”*¢ This, in turn, was said
to explain the success of European colonization. As the Phrenological Journal
concluded in 1846, “among nations, as among individuals, force of character
is determined by the average size of head; and that the larger-headed nations
manifest their superior power, by subjecting and ruling their smaller-headed
brethren—as the British in Asia, for example”

With Charles Darwins publication of the Origin of the Species in 1859,
“evolutionary theory swept away the creationist rug that had supported the
intense debate between monogenists and polygenists, but it satisfied both
sides by presenting an even better rationale for their shared racism.*® Evolu-
tion combined with the emerging conviction that objective truth could be
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established by numerical data, laying the foundation for the new science of
eugenics. Darwins cousin, the premier statistician Francis Galton, believed
that everything could be quantified and that human characteristics such as
intelligence, beauty, and personality were not only quantifiable but heredi-
tary.” In 1883 he coined the term “eugenics” by combining the Greek words
for “well” and “born” and subsequently developed a theory that through
“germ plasm” humans inherited the qualities of their ancestors in precise
mathematical fractions—one-half each from their parents, one-quarter each
from their grandparents, and so on.** According to Galton, when eugenically
preferred people mated with each other, their children were improved; their
mating with inferior persons would “promote a downward biological spiral,”
and “two people of bad blood would only create progressively more defective
offspring”

Throughout the nineteenth century, all the emerging Western sciences
contributed to the general development of scientific racism, which was used
not only to justify the global reach of European colonization but to portray it
as the inevitable march of human progress. Horsman summarizes this ideo-
logical trajectory:

By 1850 a clear pattern was emerging. From their own successful past as
Puritan colonists, Revolutionary patriots, conquerors of a wilderness, and
creators of an immense material prosperity, the Americans had evidence
plain before them that they were a chosen people; from the English they
had learned that the Anglo-Saxons had always been peculiarly gifted in the
arts of government; from the scientists and ethnologists they were learning
that they were of a distinct Caucasian race, innately endowed with abilities
that placed them above other races; from the philologists, often through
literary sources, they were learning that they were the descendants of those
Aryans who followed the sun to carry civilization to the whole world.>

As the theory of evolution took center stage, it was eagerly embraced
by those seeking to justify their history of genocide and slavery as well as
ongoing race-based segregation and exclusion. Indeed, it set the stage for
the American eugenics movement whose goal was, in Galton’s words, to
give “the more suitable races or strains of blood a better chance of prevail-
ing speedily over the less suitable” Although the specific findings of such
nineteenth-century thinkers have long been discredited, it is important to
remember that they were the scholars and scientists of the day. As journalist
and scholar Edwin Black observes, “The racial purity and white supremacy
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doctrines embraced by America’s pioneer eugenicists were not the ramblings
of ignorant, unsophisticated men. They were the carefully considered ideals
of some of the nation’s most respected and educated figures, each an expert
in his scientific or cultural field, each revered for his erudition* As a result
their theories, which conveniently promoted white supremacy as both natu-
ral and inevitable, were readily absorbed into both popular culture and the
American legal system.

Following the Sun: The Economic Potential of the Pacific

By the latter half of the nineteenth century the promotion of U.S. eco-
nomic interests—and their protection by armed force—had become the
focus of American foreign policy. The territory taken from Mexico, espe-
cially California, was considered particularly significant as the gateway to
Asia, with its tremendous commercial potential. As early as 1784 an Ameri-
can merchant ship, Empress of China, had sailed to Canton, and explorations
of the Pacific were commissioned in the 1820s and 1830s.> In 1853-1854 the
U.S. sent warships to force the “opening of Japan,” and in 1859 troops were
dispatched to protect American interests, particularly the “Open Door” pol-
icy, in Shanghai.”®

In the 1850s the United States began its practice of acquiring territory
neither contiguous to nor incorporated into the Union but “appurtenant”
thereto.”” In 1867 Secretary of State William Seward acquired Alaska from
Russia*® and took the Midway Islands “for the price of sailing in”* The King-
dom of Hawaii was occupied and annexed, and following the 1898 war with
Spain, the United States occupied Cuba, ensuring it had a “friendly” gov-
ernment, and took possession of Puerto Rico, the Philippines, and Guam as
external colonies. These developments, discussed in the remainder of this
chapter, each required extensions of the doctrine that the United States had
the prerogative to exempt itself from otherwise applicable international law
in the name of furthering Anglo-Saxon civilization.

The Discovery and Occupation of the “Guano Islands”

In the mid-1800s most Americans lived on farms, and agriculture
accounted for about three-quarters of U.S. economic production. As their
agricultural practices drained the soil of its nutrients, farmers became
increasingly dependent on commercial fertilizer made from guano, bird
droppings generally found on small barren islands.** This led to an interest-
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ing extension of the doctrine of discovery and the acquisition by the United
States of dozens of small but economically and, ultimately, militarily signifi-
cant territories. Pressured by businessmen anticipating great profits from
the trade, Congress passed the 1856 Guano Islands Act, which provided that
“when any citizen or citizens of the United States may have discovered . . . a
deposit of guano on any island, rock or key not within the lawful jurisdiction
of any other government, and not occupied by the citizens of any other gov-
ernment,” the president had the discretion to consider it “as appertaining to
the United States” and the “discoverers” would “be allowed, at the pleasure of
Congress, the exclusive right of occupying said islands” to obtain the guano.
The president was authorized to use U.S. military forces “to protect the rights
of the said discoverer or discoverers,” but had no obligation to do so.*

In other words, the United States was relying on the so-called doctrine
of discovery to unilaterally claim ownership of unoccupied islands that it
wished to exploit economically, regardless of their location or other coun-
tries’ claims to them.* In the 1890 case of Jones v. United States the Supreme
Court upheld the constitutionality of the Guano Islands Act.® This case
involved black workers brought to mine guano on the Caribbean island of
Navassa and forced to work under horrific conditions tantamount to slavery.
Following a rebellion in which five white supervisors were killed, numerous
workers were brought back to the U.S. and several were convicted of murder
in federal court. Three were sentenced to death and appealed to the Supreme
Court. The question in Jones, therefore, was whether Congress had the power
to extend federal criminal jurisdiction to Navassa.* In turn, this hinged on
the legality of U.S. claims to Navassa, for if it was legitimately a U.S. territory,
the jurisdiction provided under the 1856 Act was consonant with the provi-
sion of the Constitution giving Congress the “Power to dispose of and make
all needful Rules and Regulations respecting the Territory or other Property
belonging to the United States.”s

The Supreme Court found “ample warrant for the legislation of congress
concerning guano islands” because,

by the law of nations, recognized by all civilized states, dominion of new
territory may be acquired by discovery and occupation as well as by cession
or conquest; and when citizens or subjects of one nation, in its name, . . .
take and hold actual, continuous, and useful possession . . . of territory
unoccupied by any other government or its citizens, the nation to which
they belong may exercise such jurisdiction and for such period as it sees fit
over territory so acquired.*

140 | American Imperial Expansion



The Court continued, “Who is the sovereign, de jure or de facto, of a terri-
tory, is not a judicial, but a political, question, the determination of which
by the legislative and executive departments of any government conclusively
binds the judges, as well as all other . . . subjects of that government”¥

The Haitian government had, since 1858, protested U.S. claims to Navassa,
arguing that the island had been the property of Spain, subsequently ceded
to France, and then included in the “dependencies” that became part of Haiti
upon its independence in 1825.2° It would seem that the status of Haiti’s claim
under international law would be of significance to the Court in this case.
However, on this issue Justice Gray, writing for a unanimous Court, simply
deferred to the executive branch:

If the executive, in his correspondence with the government of Hayti, has
denied the jurisdiction which it claimed over the island of Navassa, the fact
must be taken and acted on by this court as thus asserted and maintained;
it is not material to inquire, nor is it the province of the court to determine,
whether the executive be right or wrong; it is enough to know that in the
exercise of his constitutional functions he has decided the question.»

In other words, rather than considering and enforcing international law
as part of the supreme law of the land, Justice Gray declared that the dispute
with Haiti was a political, rather than legal, question.

This unwillingness to ensure that the United States actually complied with
international law is a continuation, in many respects, of the position articu-
lated by Chief Justice Marshall in Johnson v. McIntosh that, “however extrava-
gant the pretension of converting the discovery of an inhabited country into
conquest may appear, if it has been successfully asserted and sustained, it
“cannot be questioned,” and “however opposed to natural right, and to the
usages of civilized nations” the “concomitant principle, that the Indian inhab-
itants are to be considered merely as occupants” may seem, “if it be indispens-
able to that system under which the country has been settled . . . [it] certainly
cannot be rejected by Courts of justice* Practically speaking, the Jones
holding meant that the federal courts, though unwilling to step in to protect
the human or constitutional rights of the workers on a guano island, would
uphold, without further inquiry, congressional assertions of authority over
territories claimed as “appurtenances” to the United States. As we will see,
this assertion of jurisdiction without concomitant rights would become even
more explicit in the governing not only of American Indian nations but also of
unincorporated colonial territories such as Puerto Rico and the Philippines.
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In the meantime, under the Guano Islands Act, the United States had
claimed sixty-six territories scattered throughout the Pacific and the Carib-
bean by 1884,* leading economic historian Jimmy Skaggs to observe that “in
the United States, flag follows enterprise”* As commercial fertilizer produc-
tion diversified in the early 1900s and guano became less profitable, the U.S.
government began using many of these possessions for both military and
commercial purposes, installing weather stations, naval facilities, and air-
strips; as of 1994 nine erstwhile guano islands were still claimed as U.S. pos-
sessions.® The legacy of Jones v. United States also persists, cited as recently as
2008 to support the position, in connection with the United States’ control of
the Naval Base at Guantanamo Bay, Cuba, that “questions of sovereignty are
for the political branches to decide”+

Hawai'‘i: Stepping Stone to Asia

The pursuit of expanding economic interests was a bit more complicated
in occupied territories than it was in the guano islands. Trade with China
was a prime impetus behind the transcontinental railroad, the “new highway
to the commerce of Asia”—ironically completed in 1869 largely by imported
Chinese labor under conditions approximated only by slavery*—for it would
allow eflicient transport of goods from manufacturing centers and markets
on the East Coast to U.S. ports on the Pacific. With a view toward encour-
aging Chinese investment in the U.S. and promoting trade with China, the
Burlingame Treaty was signed in 1868, recognizing, among other things, “the
inherent and inalienable right of man to change his home and allegiance”
and “the mutual advantage of . . . free migration.”+ Although these provisions
would soon be overridden by the Chinese Exclusion Act of 1882, trade with
China remained a centerpiece of the American vision of economic expan-
sion, and, in that context, the islands of Hawai‘i became a prime target in the
next phase of U.S. expansion.

As early as 1810 there had been considerable American interest in
Hawai‘i’s sandalwood forests and its potential as a base for whaling opera-
tions.* In classic colonial fashion, Congregationalist missionaries arrived in
1820, followed in 1826, 1829, and 1831 by American warships that anchored at
Pear]l Harbor to emphasize that the U.S. would tolerate no interference with
its policy of “free trade” Despite the fact that, to quote the U.S. Congress,
“between 1826 and 1893 the United States recognized the independence of the
Kingdom of Hawaii, extended full and complete recognition of the Hawaiian
Government, and entered into treaties and conventions with the Hawaiian
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monarchs,’* Americans in Hawai‘i followed the pattern described by the
Teran Commission with regard to Texas—increasing numbers of settlers
moved in, displacing the native peoples, restructuring the economy, appro-
priating political power, and eventually creating an uprising or “incident”
that would be used to justify deployment of the U.S. military and, ultimately,
annexation of the territory.”

Playing upon the destruction wrought on the Kanaka Maoli (Native
Hawaiians), not only by the ecological disasters triggered by the destruction
of the islands’ sandalwood forests but also by the tremendous population
decline that resulted from diseases the colonists introduced,’ the missionar-
ies’ influence grew rapidly, and they soon became the Hawaiian monarchy’s
closest political and economic advisers. By the early 1840s they had gained
enormous economic interests of their own, and they constituted the most
powerful political force in the archipelago.® Like their Puritan forebears, the
settlers attributed the decimation of the Native Hawaiian people to divine
Providence. As one businessman and former missionary said in 1851: “Dis-
eases are fast numbering the people with the dead, and many more are slow
to take advantage of the times and of the privileges granted to them by the
king and Government. . . . The Lord seems to be allowing such things to take
place that the Islands may gradually pass into other hands.s*

In what may have been their most significant blow to the economic and
cultural independence of the Kanaka Maoli, these settlers undermined the
existing communal system of land tenure by pressuring King Kamehameha
III into allowing the 1848 “Great Mahele” (Division of Lands). This allowed
land to be purchased by the haole (white settlers), mostly missionary descen-
dants, with the result that by 1886 they held title to two-thirds of the King-
dom.» On these lands they created enormous sugar plantations, and the
Kanaks, who had been forced from their traditional taro root production
into wage labor in the cane fields, were soon all but completely displaced by
hundreds of thousands of Chinese, Japanese, and Filipino workers imported
by the planters.*®

Angloamerican business interests were facilitated by the U.S. government,
which, in 1826, imposed a treaty on the Kingdom opening it to economic
penetration. In 1842 the U.S. announced a corollary to the Monroe Doc-
trine “in which Hawai‘i, while recognized as constituting an ‘independent
state; was proclaimed part of the U.S. sphere of ‘intercourse; and a ‘decided
remonstrance —i.e., use of military force—threatened against any third
power ‘interfering’ with America’s commercial hegemony there”s” These
actions were followed in 1849, 1875, and 1884 by treaties, negotiated for all
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practical purposes between the U.S. government and American business
interests in Hawai‘l, which gave the United States even greater influence,
including an exclusive right to establish naval facilities at Pearl Harbor.*®
Meanwhile Kanak resistance was growing. In 1873 King Lunalilo died, and
when it became clear that the haole elite was planning to install their protégé,
David Kalakaua, rather than Lunalilos wife, the popular Queen Emma, a
Kanak rebellion broke out. It was quelled, and Kalakaua was crowned after a
show of force by U.S. sailors and Marines deployed from warships stationed
at Pear] Harbor.» Kalakaua was succeeded in 1891 by his sister Lili‘uokalani,
who shortly thereafter announced her intention to promulgate a new consti-
tution designed to limit the planters” influence and restore political power to
the Kanaka Maoli.

By late 1892 John L. Stevens, U.S. Minister to the Kingdom, had announced
to Secretary of State John Foster that, regardless of the legal implications,
because the “value of the Hawaiian Islands to the United States for commer-
cial and naval purposes has been well understood . . . for more than half-
a-century;, the “golden hour is at hand” to completely “Americanize the
islands” and “assume control over ‘crown lands”* He also supported U.S.
intervention by claiming that “the monarchy now is only an impediment
to good government—an obstruction to the prosperity and progress of the
islands,” an argument that is still proffered in foreign policy debates today.®
On January 15, 1893, a well-armed group of about one hundred U.S. citizens
calling themselves the “Committee for Public Safety” took over government
buildings in Honolulu and installed a “provisional government.” They were
backed by a “citizens’ militia” composed of haole settlers as well as a contin-
gent of Marines deployed to “assist in preserving public order,” and Queen
Lili‘vokalani had little choice but to step down.*

As with the annexation of Mexican lands, the popular and congressional
debate on what should be done about Hawai‘i devolved not upon consider-
ation of the United States’ legal obligations but on how to relate to a territory
in which so many people of color resided.®* Carl Schurz, a European immi-
grant, wrote the following in Harpers Magazine in 1893: “Their population,
according to the census of 1890, consists of 34,436 natives, 6,186 half castes,
7495 born in Hawaii of foreign parents, 15,301 Chinese, 12,360 Japanese,
8,602 Portuguese, 1,982 Americans . . . and other foreigners. If there ever was
a population unfit to constitute a State of the American Union, it is this®
In the course of the debate over annexation, Senator Richard F. Pettigrew
of South Dakota invoked the principles underlying the establishment of the
United States:
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The founders of this government—recognizing the difficulty of maintain-
ing as a unit a republic of extensive proportions—inaugurated the Federal
system . . . hoping thereby to extend self government over vast areas and
to maintain therein the purity of republican principles—each State . . . of
necessity containing a population . . . of men capable of governing them-
selves. Therefore the founders . . . made it an unwritten law that no areas
should be brought within the bounds of the Republic which did not, and
could not, sustain a race equipped in all essentials for the maintenance of
free civilization . . . . Therefore, if we adopt the policy of acquiring tropical
countries, where republics cannot live, we overturn the theory upon which
this Government is established.

On the other side of the debate, Theodore Roosevelt called the failure of
the U.S. to immediately annex Hawai‘i “a crime against white civilization”*
Finally, spurred by the outbreak of war with Spain, Congress, “acceding to
a desire expressed by the government of Hawaii,” resolved in July 1898 to
annex the so-called Republic of Hawaii as a “permanent trust territory of the
United States.””” According to the congressional resolution, the U.S. acquired
“absolute fee and ownership of all public, government, or Crown lands, pub-
lic buildings or edifices, ports, harbors, military equipment, and all other
property . . . belonging to the government of the Hawaiian islands” as a result
of “the government of the Republic of Hawaii having, in due form, signified
its consent, in the manner provided by its Constitution.”®

An Organic Act signed into law by President William McKinley in 1900
established a territorial government, extinguished its treaties with other gov-
ernments, nullified all traditional laws, and claimed U.S. title to all lands not
deeded to individuals or corporations—more than 40 percent of Hawai‘i’s
landbase.® Thisled to an economic boom in which the “Big Five” sugar compa-
nies regularly realized annual profits of as much as 30 percent, Hawai‘i became
completely dependent on trade with the U.S., and the cost of living soared as
wages were driven down by a combination of U.S.-imposed labor laws and
antiunion actions by police and National Guard units.”® By 1940 “almost half
the total land area in Hawaii was in the hands of 80 private owners,” and most
of the native Hawaiian population, which had dropped to less than twenty-five
thousand, had been rendered landless.” In the meantime the U.S. government
proceeded to construct forty-six major military installations on the islands.”

The actions undertaken by the United States in the “acquisition” of Hawai'i
were recognized, consistently and contemporaneously, as violations of inter-
national law. President Grover Cleveland subsequently acknowledged that
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the 1893 coup had been an “unprovoked act of war” and a gross violation
of “international morality,” but he nonetheless refused Queen Lili‘uokalani’s
repeated requests to reinstate her and restore the rule of law, choosing instead
to recognize the new “Republic of Hawaii” as a “lawful State””* Again, the
United States exempted itself from complying with the law governing rela-
tions between independent sovereign states by invoking the greater good
of “white civilization” and turning the discussion to the means by which
Hawai‘{’s “less civilized” peoples would be governed.

To this day the United States relies significantly on the logic of “conquest”
articulated by Justice Marshall in the Cherokee Cases. In 1958, faced with the
United Nations (UN) mandate for decolonization, the U.S. held a referen-
dum in which the voters—who, in violation of UN procedures, included not
only the Kanaka Maoli but haole settlers—were given a choice only between
statehood or continued “trust” status.” Not surprisingly statehood won, and
in 1959 Hawai‘i became the fiftieth state of the Union. In 1993 the U.S. Con-
gress passed a joint resolution officially acknowledging “the illegal overthrow
of the Kingdom of Hawaii on January 17, 1893,” spelled out the history of
U.S. involvement, and apologized for the “participation of agents and citi-
zens of the United States” in the overthrow and the “deprivation of the rights
of Native Hawaiians to self-determination.””> Despite this official admission
that Hawai‘i was acquired in blatant violation of international law, the United
States has yet to take any concrete steps to right this wrong.

Extensions of Empire into the Caribbean and Asia

Between February 15, 1898, when an explosion of unidentified origin sank
the U.S.S. Maine in Havana Harbor, and December 10, 1898, when the Treaty
of Paris was signed, the United States fought a brief war with Spain, emerg-
ing with possession of Cuba, Puerto Rico, Guam, and the Philippines. Con-
temporary debates over the U.S. obligation to uphold international law with
respect to Puerto Rico, as well as at its naval base at Guantanamo Bay, Cuba,
are part of the legacy of its decision at that time to become an explicitly colo-
nial power, exercising complete political, military, legal, and economic power
over territories it had no intention of incorporating.

Cuba

The Caribbean had always been of particular interest to American leaders.
As early as 1823 John Quincy Adams had claimed that Cuba was “indispensable
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to the continuance and integrity of the Union itself” but he did not advocate
an outright invasion, arguing instead that “there are laws of political as well as
of physical gravitation; and if an apple severed by the tempest from its native
tree cannot choose but fall to the ground, Cuba, forcibly disjoined from its own
unnatural connection with Spain, and incapable of self support, can gravitate
only toward the North American Union, which by the same law of nature can-
not cast her oft from its bosom.”7¢ Thomas Jefterson agreed that the U.S. should
not immediately go to war for Cuba, because “the first war on other accounts
will give it to us, the Island will give itself to us, when able to do s0.”””

As Merk notes, however, “ripening is a time-consuming process. It can-
not be waited for in some cases. A gentle shaking of the tree becomes nec-
essary.”® The first such “shake” involved a U.S. attempt in the late 1840s to
buy Cuba from Spain for s100 million.” This failed but triggered a debate—
similar to those we have seen in the contexts of Mexico and Hawai‘i—over
what would be done with its predominantly black population should Cuba
be acquired. As President Millard Fillmore put it in his annual message of
December 1852, “Were this Island comparatively destitute of inhabitants, or
occupied by a kindred race, I should regard it, if voluntarily ceded by Spain,
as a most desirable acquisition. But, under existing circumstances, I should
look upon its incorporation into our Union as a very hazardous measure.”*
By 1898, however, as we have seen with respect to Hawai‘i, Americans were
beginning to conclude that territory could be acquired or controlled without
necessarily being brought into the U.S. itself.

A severe depression that began in 1893 had rekindled the desire to expand
overseas markets, and many Americans agreed with the sentiment, bluntly
expressed by Theodore Roosevelt in a letter written in 1897: “In strict con-
fidence . . . I should welcome almost any war, for I think this country needs
one”® Cuba was of significant commercial interest, for U.S. trade with the
island had reached $103 million by 1893, and, according to President Grover
Cleveland, by 1896 Americans had invested between $30 and $50 million in,
among other things, plantations and mines.* By 1898 Cuban rebels had been
engaged for three years in a fierce struggle for independence from Spain, and
U.S. financial stakes compounded political concern that, should the ongoing
rebellion against Spain succeed, Cuba would become “another black repub-
lic” like Haiti.® Thus, according to historian Philip Foner, President William
McKinley hurried into war, bringing intense pressure on Spain in the wake of
the sinking of the Maine, because he feared that “if the United States waited
too long, the Cuban revolutionary forces would emerge victorious, replacing
the collapsing Spanish regime.”*
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McKinley announced that Spain’s inability to protect the Maine had moved
him “to secure in the island the establishment of a stable government, capa-
ble of maintaining order and observing its international obligations, insuring
peace and tranquillity and the security of its citizens as well as our own.”®
On April 10 McKinley received word from the American minister in Madrid
that the Spanish government had all but capitulated to American demands,
but McKinley’s mind was made up, and the following day he requested and
received congressional authority to use the army and navy to “end hostilities”
in the island.*® Richard Drinnon notes the parallels between McKinley’s War
Message of 1898 and John Quincy Adams’ 1818 defense of Andrew Jackson’s
invasion of Florida:

As with the “derelict province” of Florida, Spanish officials had allowed
revolutionary Cuba to become a colony of “barbarities, bloodshed, star-
vation, and horrible miseries.” In both colonies there had been the same
“wanton destruction of property,” the same chaotic conditions that invoked
the “necessities of self-defence” for the United States; or, as McKinley put
it, “the present condition of affairs in Cuba is a constant menace to our
peace” . . . [Both McKinley and Adams] spoke and acted “in the name
of humanity, in the name of civilization, [and] in behalf of endangered
American interests,” all of which came down to the same goal of protect-
ing, in [Secretary of State John] Hay’s words, the “sacred mission of liberty
and progress” the United States represented.®”

Spain put up little resistance and by July 26 was asking to negotiate
a peace treaty. No Cuban (or Puerto Rican or Filipino or Chamorro) was
allowed to participate in the negotiations concerning the surrender or the
terms of the treaty, under which Spain relinquished sovereignty over Cuba,
and ceded Puerto Rico, the Philippines, and Guam to the United States.*® In
return the U.S. paid Spain $20 million, approximately the same amount paid
to Mexico in 1848. Motivated partly by sympathy for the Cuban struggle for
independence and partly by the fear of incorporating a predominantly black
and brown population, shortly after declaring war in April 1898 Congress
passed what was known as the Teller Amendment disclaiming any intention
to annex Cuba. As a result, instead of directly taking possession of Cuba,
the U.S. occupied the island, using its troops to ensure “stability” and pro-
tect the approximately $30 million of American capital invested during the
occupation.®
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A Cuban constitutional convention was informed that the United States
would only withdraw its military if the new Cuban Constitution incorpo-
rated the terms of the Platt Amendment, passed by Congress in February
1901. It stipulated that Cuba could enter no treaty with another power that
might impair Cuban independence; that it was to lease coaling or naval sta-
tions to U.S.; and that the U.S. had a right to intervene at its discretion to
“maintain orderly government”>® The convention rejected these terms sev-
eral times as an “obnoxious and inadmissible” effort to annul Cuban sover-
eignty, but the U.S. refused to leave under any other terms and eventually the
Cubans acquiesced.” In 1934, in accordance with Franklin Roosevelt’s “Good
Neighbor” policy, these conditions were replaced by a treaty canceling all of
the United States” special rights except the lease of the naval base at Guan-
tanamo Bay, which, of course, it still occupies.*

Puerto Rico

In Puerto Rico, following Spain’s surrender, the United States first estab-
lished a military government and then, under the Foraker Act of 1900, a colo-
nial civil government.” The governor was appointed by the U.S. president, as
were the members of the Executive Council. A second legislative body con-
sisted of representatives elected in Puerto Rico, but their ability to determine
local law was always subject to being overridden by the U.S. Congress.** The
legal status of Puerto Rico was a subject of much debate, often framed in
terms of whether the “Constitution follows the flag™ The Supreme Court
addressed this issue in a series of decisions known as the Insular Cases,
beginning with Downes v. Bidwell in 1901,°® in which it extended the argu-
ments used by Justice Marshall in the 1820s and 1830s from American Indi-
ans to the United States’ newly acquired overseas possessions. Legal scholar
Efrén Rivera Ramos summarizes Justice Brown’s opinion:

“The power to acquire territory by treaty, [Brown] affirmed, “implies
not only the power to govern such territory, but to prescribe upon what
terms the United States will receive its inhabitants, and what their status
shall be in what Chief Justice Marshall termed the ‘American Empire” . . .
The Constitution applied to the territories only to the degree that it was
extended to them by Congress. As to the probability of despotism resulting
from such plenary power, the inhabitants of the new territories should not
fear: “there are certain principles of natural justice inherent in the Anglo-
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Saxon character which need no expression in constitutions or statutes to
give them effect or to secure dependencies against legislation manifestly
hostile to their real interests.””

Justice Harlan warned, “It will be an evil day for American liberty if the
theory of a government outside of the supreme law of the land finds lodge-
ment in our constitutional jurisprudence. No higher duty rests upon this
court than to exert its full authority to prevent all violations of the princi-
ples of the Constitution” But this was, in fact, the essence of the principle
established with respect to American Indians in the Marshall cases and now
extended to external U.S. colonies.*®

In 1917 Congress passed the Jones Act, unilaterally making Puerto Ricans
U.S. citizens rather than “nationals”® The Act, however, did not confer all
the rights of citizenship.'° To this day Puerto Ricans have no representation
in Congress and, more significant, no right to determine their political rela-
tionship to the United States, for they are still fully subject to congressional
plenary power." Under circumstances similar to those discussed in the con-
text of Hawaiian statehood, in 1952 Puerto Ricans voted to accept “common-
wealth” status rather than continuing in “trust status” They have not, however,
ever been allowed to vote in a binding referendum on either independence or
incorporation in the Union and thus remain a colony of the United States.*

U.S. policies of colonial administration in Puerto Rico were initially
justified on the basis that Puerto Ricans were not “civilized” enough to be
self-governing, yet under Spanish rule in 1898 Puerto Ricans were Spanish
citizens with full constitutional rights; they had an elected parliament, equal
representation as a province in the Spanish legislature, the ability to enter
into treaties or to approve those made on their behalf, and control over
monetary policy. The charter governing its relationship with Spain could
only be changed with Puerto Rico’s consent. Ironically, as Spanish subjects
in 1898, Puerto Ricans had more political power than they have in their
U.S.-imposed “commonwealth” status today.>* Article IX of the 1898 treaty
with Spain provided that the “civil rights and political status of the native
inhabitants of the territories hereby ceded to the United States shall be
determined by the Congress”** “Inoffensively and inconspicuously,” Merk
says, “a principle was thus adopted, new to the Constitution and revolution-
ary—the principle that peoples not candidates for equal statehood in the
Union were annexed and their status as colonial subjects left to Congress.
This was imperialism.*s It is also the principle that continues to determine
Puerto Rico’s status today.

150 | American Imperial Expansion



The Philippines

On April 11, 1898, the day after Spain sued for peace, future secretary of
state John Hay promptly declared the conflict to have been a “splendid little
war.*¢ He failed to foresee, however, that, unlike its relatively effortless occu-
pation of Cuba and Puerto Rico, the United States would be engaged in a
lengthy war, neither little nor splendid, to “pacify” the Philippines. As Indi-
ana Senator Albert Beveridge noted in supporting a congressional resolution
to take possession of the Philippines, the islands were considered a signifi-
cant source of agricultural products such as rice, coffee, sugar, and tobacco,
as well as wood, coal, and mineral wealth. In addition, it was believed that
the Philippines was critical in trading with the rest of Asia, particularly “Chi-
nas illimitable markets*” President McKinley later claimed that he had not
wanted the Philippines “when they came to us as a gift from the gods,*® but
even before the explosion aboard the Maine, McKinley had ordered Com-
modore George Dewey to destroy the Spanish fleet in the Far East as soon as
hostilities with Spain commenced, and even before receiving confirmation of
Dewey’s victory at Manila Bay in May 1898 he had decided to send support-
ing troops.'”

McKinley also asserted that only after pacing the floor and praying “night
after night” did he receive the word from “Almighty God . .. [t]hat there was
nothing left for us to do but to take them all, and to educate the Filipinos,
and uplift and civilize and Christianize them."> However, as Howard Zinn
says, “the Filipinos did not get the same message from God”™ After three
centuries of intermittent revolts against Spanish rule, a war for independence
had begun in earnest in 1896. Just as Dewey sailed into Manila Bay, the Fili-
pinos, led by General Emilio Aguinaldo, “by their own military efforts broke
the back of Spanish rule in the Philippines and established an independent
and republican form of government for themselves. This, of course, did
not prevent Spain from “ceding” the Philippines as part of the December
1898 peace treaty, and U.S. forces were sent to occupy Manila. On February
4, 1899, detecting the presence of Filipinos on a U.S. base, a sentry shouted,
“Line up, fellows, the n***s are in here,” shooting several Filipinos and set-
ting off what the U.S. referred to as the Philippine “insurrection.” Aguinaldo
requested a truce, but General Ewell Otis refused, saying that the fighting
would go on “to the grim end™

U.S. troops began moving beyond Manila, determined to conquer the
rest of the country and instigating a war that would last officially for three
years and unofficially for at least twice that long.** By the time Roosevelt
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prematurely declared the war over on July 4, 1902, more than 120,000 U.S.
soldiers had fought and more than 4,000 had died.” The Filipino death toll
was far higher. As in its earlier wars against those deemed “uncivilized,” in
April 1899 U.S. General William Shafter predicted, “It may be necessary to
kill half the Filipinos in order that the remaining half of the population
may be advanced to a higher plane of life than their present semi-barba-
rous state affords”¢ As Filipino resistance grew stronger in 1900, “Secre-
tary of War Elihu Root announced that the Army must resort to the ‘meth-
ods which have proved successful in our Indian campaigns in the West.”*7
This resort to the familiar strategy of the “Indian Wars” was not simply a
figure of speech, for the military commanders assigned to the Philippines
were experienced “Indian fighters,” and, as with American Indians, Filipi-
nos were simply killed or forcibly removed to internment camps.”® Tellingly
the islands had been placed under the jurisdiction of the War Department’s
Division of Insular Affairs which, under the Organic Act of 1902, became
the Bureau of Insular Affairs, modeled directly after the Bureau of Indian
Affairs.™

In this war the United States felt no compulsion to respect long-standing
rules of warfare distinguishing between civilians and combatants; all Fili-
pinos were the enemy. In the first battle Dewey fired five-hundred-pound
shells into the Filipino trenches, and “dead Filipinos were piled so high that
the Americans used their bodies for breastworks. A British witness said:
“This is not war; it is simply massacre and murderous butchery.”>° After
McKinley was safely reelected in 1900, all pretense of civil government in the
Philippines was abandoned and martial law was declared. Under the overall
command of General Arthur MacArthur, coastal villages in southern Luzon
were shelled and all fifty-one thousand residents of Marinduque Island were
ordered into concentration camps. A “depopulation campaign” was waged
in northern Luzon, where entire villages were burned and all food supplies
destroyed.” A visiting American congressman subsequently reported, “You
never hear of any disturbances in Northern Luzon because there isn’t any-
body there to rebel.”** In Samar General Jacob H. “Howlin’ Jake” Smith, who
had participated in the Wounded Knee Massacre, told his troops not to
take prisoners, but to “kill and burn, kill and burn, the more you kill and the
more you burn the more you please me” When asked about the age limit on
such killing he responded, “Everything over ten” All the survivors among
the island’s 266,000 inhabitants were sent to the camps.™*

Similar campaigns were carried out throughout the country. Historians
Daniel Schirmer and Stephen Rosskam Shalom summarize the carnage:
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How many Filipinos died resisting American aggression? . . . The fig-
ure of 250,000 crops up in various works; one suspects it is chosen and
repeated in ignorance. . . . Records of the killing were not kept and the
Americans were anxious to suppress true awareness of the extent of the
slaughter. . . . [Major General Franklin ].] Bell, who, one imagines might
be in as good a position to judge such matters as anyone, estimated in a
[May 1901] New York Times interview that over 600,000 people in Luzon
alone had been killed or had died of disease as a result of the war. . . . A
million deaths? . .. Such an estimate . . . might conceivably err on the side
of understatement.’

Despite efforts to censor the press, the American public was aware that
atrocities were being committed in their name, even if not informed of the
actual numbers of the casualties. There was daily coverage of the war, and
no shortage of reporting on how it was being conducted. For example, in
November 1890 front-page headlines in the Boston Herald announced “Will
Show No Mercy . . . Kitchener Plan Adopted,” a readily recognized refer-
ence to the British strategy, employed against the Boers in South Africa, of
mass executions and internments.>® In April 1901 the Philadelphia Ledger
reported,

The present war is no bloodless, opera bouffe engagement; our men have
been relentless, have killed to exterminate men, women, children, pris-
oners and captives, active insurgents and suspected people from lads of
ten up, the idea prevailing that the Filipino as such was little better than
a dog. . .. Our soldiers have pumped salt water into men to make them
talk, and have taken prisoners people who held up their hands and peace-
fully surrendered, and an hour later . . . stood them on a bridge and shot
them down one by one, to drop into the water below and float down, as
examples to those who found their bullet-loaded corpses.”

Many of these atrocities were read into the Congressional Record in 1902 by
Massachusetts Senator George Hoar, who described “the torture of prisoners
and of unarmed and peaceful citizens,” including “hanging men up by the
thumbs.2

Apparently the bulk of the American populace regarded this as simply
another “Indian war” in which wholesale slaughter of civilians was accept-
able, even to be lauded. Attempting in 1900 to convince Congress to pros-

ecute the war more vigorously, Senator Beveridge had made this analogy by
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arguing that “our Indian wars would have been shortened, the lives of sol-
diers and settlers saved, and the Indians themselves benefited had we made
continuous and decisive war; and any other kind of war is criminal because
ineffective”® According to Beveridge, the Filipinos were “a barbarous race,
modified by three centuries of contact with a decadent race,” namely, the
Spanish.*® Senator Hoar countered by citing an 1898 report of two U.S. naval
officers that on the island of Luzon they found “everywhere courts, municipal
government, peace and order, the Spanish prisoners kindly treated, schools
and churches; that they were received with elegance and hospitality”* None-
theless, for Beveridge race simply trumped such evidence. Beveridge opined
that the Filipinos

are not capable of self-government. How could they be? They are not of a
self-governing race. . . . What alchemy will change the oriental quality of
their blood and set the self-governing currents of the American pouring
through their Malay veins? How shall they, in the twinkling of an eye, be
exalted to the heights of self-governing peoples which required a thousand
years for us to reach, Anglo-Saxon though we are?’

This view was supported by scholars such as Dean Conant Worcester, a
university professor who had studied in and written extensively about the
Philippines, and served on both the first and second Philippine Commis-
sions before being appointed Secretary of the Interior of the Philippines. He
had strongly opposed U.S. withdrawal in 1898, arguing that the “civilized”
natives (i.e., those who had been converted to Catholicism by the Spanish)
could not be left alone, for “their utter unfitness for self-government at the
present time is self-evident.”* Worcester claimed that the seven million peo-
ple of the Philippines were a collection of savage tribes, one sector of whom
he described as “little, wooly headed, black, dwarf savages,” “not far above
the anthropoid apes” and “absolutely incapable of civilization.”s* The clear
implication was that the Filipinos did not constitute a “people,” and there-
fore the United States was moving into “unpeopled” territory.> Moreover,
otherwise illegal actions, such as deliberate starvation, could be justified by
Worcester’s observation that the laziness of these indolent savages “might be
remedied by increasing their necessities.’s®

Again, the portrayal of those being colonized as less than human allowed
the United States, in fulfilling its self-appointed task of bringing civilization
to the planet, to justify the most uncivilized of conduct, not only morally
but legally as well. The U.S. maintained the view, proclaimed by President
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McKinley in 1898, that its “paramount aim” was “to win the confidence,
respect, and affection of the inhabitants of the Philippines by assuring them
in every possible way that full measure of individual rights and liberties
which is the heritage of free peoples, and by proving to them that the mission
of the United States is one of BENEVOLENT ASSIMILATION substituting
the mild sway of justice and right for arbitrary rule” Root, a prominent
lawyer as well as Secretary of War, claimed that “the war in the Philippines
has been conducted by the American army with scrupulous regard for the
rules of civilized warfare . . . with self-restraint and with humanity never sur-
passed,™® but the McKinley administration felt compelled to address accusa-
tions that it had violated international law.

Yale professor and international law expert Thomas Woolsey was enlisted
to address the fact that Filipino General Aguinaldo had been captured by
Americans who dressed in Filipino uniforms and infiltrated his headquar-
ters, a clear violation of the laws of war. According to Stuart Miller,

Woolsey had to resort to the reasoning that since the United States was
not at war “with a civilized power,” and “since the Aguinaldo party was not
a signatory of the Hague Convention . . . there was no obligation on the
part of the United States Army to refrain from using the enemy’s uniforms
for the enemy’s deception.” On the other hand . . . the Filipinos were obli-
gated to follow the rules of the Hague Convention since they were fighting
a civilized power and signatory of that agreement. . . . [Woolsey] asked his
readers to “contrast the good likely to flow from the hastening of the end
of the insurrection by means of it, with the offense of the use of enemy
uniforms—a stratagem illegal in war only with a lawful belligerent—and
you have the measure of the justice of the criticism.

The same logic of the ends justifying the means, at least when “savages”
were at issue, was applied when a Senate investigation into the much more
serious atrocities of the Philippine War was convened in 1902.° As a result
of this investigation the War Department was pressured into charging ten
junior officers with “cruelties” including murder; although convicted, none
ultimately faced penalties any more severe than a loss of pay or rank or both.
In one case, a major acknowledged overseeing several massacres, but he was
exonerated on the ground that he was simply following orders. Those orders
had come from “Howlin’ Jake” Smith who was tried not for war crimes or
murder but for conduct prejudicial to “good order and military discipline”
Found guilty of this minor offence, he was “punished” with early retirement
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on a full pension. General Adna Chaffee, who had instructed Smith and
Bell to use “any means” to accomplish their objectives, was not even sym-
bolically reprimanded but was rewarded with an appointment as Theodore
Roosevelt's Army Chief of Staft.#* Apparently General MacArthur was not
the only one who believed, as he testified to the Senate, that the process by
which the United States conquered the Philippines was simply a “fulfillment
of the destiny of our Aryan ancestors.”+*

Eventually Filipino resistance was crushed and the colonial occupation
consolidated. In 1904 the Supreme Court, following the Insular Cases, held
that the Philippines, like Puerto Rico, was an “unincorporated territory” in
which U.S. governmental actions were not constrained by otherwise appli-
cable constitutional guarantees.* With the overarching aim of maintaining
enough political control to promote American economic interests and pre-
serve a military presence in south Asia,*** a colonial government with lim-
ited self-rule was established. In 1916 the Jones Act gave “dominion status”
to the Philippines, proclaiming an intent to withdraw “as soon as a stable
government can be established therein”# The Tydings-McDuffie Act of 1934
promised Philippine independence after a ten-year transition period during
which it was to have commonwealth status. The Second World War inter-
vened, however, and after a brutal three-year Japanese occupation General
MacArthur’s son Douglas, also a general, reconquered the Philippines and
installed a “friendly” government.

On July 4, 1946, the Philippines was declared an independent republic but,
as had been the case in Cuba, its independence was highly circumscribed.
Economic relations were governed by the Bell Trade Act, passed two days
before the Philippines’ independence, which “tied the Philippine economy
to that of the U.S. by establishing a system of preferential tariffs between the
two countries; it placed various restrictions on Philippine government con-
trol of its own economy and required the Filipinos to amend their constitu-
tion to give a special position to U.S. capital”4¢ Under a 1947 Military Bases
Agreement, the United States obtained exclusive rights to vast tracts of land
for military bases, secured by ninety-nine-year rent-free leases, and the right
to recruit Filipino volunteers into the U.S. Army.'¥ After the ouster of U.S.-
supported dictator Ferdinand Marcos, the Philippine Senate voted in 1991 not
to extend the 1947 treaty and U.S. troops were withdrawn in 1992. However,
the following year they returned to participate in joint military exercises, and
since 2001 the U.S. has been involved in extensive “counterterrorism” activi-
ties in cooperation with the Filipino government.#*
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In 1852 Commodore Robert F. Stockton had predicted that within fifty
years the United States would “acquire more wealth and power than any sov-
ereign potentate or dominion which now sways or ever before swayed any
portion of the destiny of mankind”#* During this period the notion that the
“uncivilized” Other would fade away with the advance of civilization—“retire
with the wolves,” as George Washington had put it—was recast in increas-
ingly Darwinian terms.

As an 1852 article in De Bow’s Review stated, “Wherever they go, this infe-
rior native population, as a result of amalgamation, and that great law of con-
tact between a higher and lower race, by which the latter gives way to the
former, must be gradually supplanted, and its place occupied by this highest
of races” Eventually, it was believed, wars of conquest would be replaced
by the workings of “natural selection,” and the United States in all probabil-
ity would “occupy the entire extent of America, the rich and fertile plains of
Asia, together with the intermediate isles of the sea, in fulfillment of the great
purpose of heaven, of the ultimate enlightenment of the whole earth, and the
gradual elevation of man to the dignity and glory of the promised millennial
day”* According to Horsman, “This, of course, was not the regeneration of
the peoples of the world, but the creation of a better world by the replace-
ment of a variety of other races by a superior race*

This approach had been rooted to a considerable extent in the belief that
those of the Anglo-Saxon race, by virtue of their superior physical charac-
teristics, would reproduce more quickly than those of inferior or “mongrel”
stock. By the late nineteenth century, however, as the economic incentives to
control far-flung territories mounted, it was becoming clear that the United
States was reaching the limits of its ability to directly incorporate territory
and that the “lesser” peoples of the Americas, Asia, and the Pacific Islands
would long outnumber any white American colonists. Furthermore, in order
to maintain its economic growth, American businesses demanded access to
natural resources and markets in parts of the world where the U.S. would
have to directly confront well-established European colonial powers if it
were to attempt direct territorial control. Thus, as the United States entered
the twentieth century, a new approach was required.

Quoting an 1855 Merchant’s Magazine article, Horsman records the belief
that “wars of extermination were not needed . . . because superior races sim-
ply had the commercial power to secure for themselves the largest share of
the means of subsistence. This would bring about ‘the extinction in future
times of all the barbarous races”* However, as illustrated above, securing
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this disproportionate share of the means of subsistence entailed concerted
and often extremely brutal warfare. Such warfare, however, was recast as a
necessary and indeed positive corollary of the spread of civilization. Address-
ing the Senate in 1900, Albert Beveridge articulated the leitmotif of American
exceptionalism, with its echoes of puritanical mission and manifest destiny:

It is elemental. It is racial. God has not been preparing the English-speak-
ing and Teutonic peoples for a thousand years for nothing but vain and
idle self-contemplation and self-administration. No! He has made us the
master organizers of the world to establish system where chaos reigns.
He has given us the spirit of progress to overwhelm the forces of reaction
throughout the earth. He has made us adepts [sic] in government that we
may administer government among savage and senile peoples. Were it not
for such a force as this the world would relapse into barbarism and night.
And of all our race He has marked the American people as His chosen
nation to finally lead in the regeneration of the world. This is the divine
mission of America, and it holds for us all the profit, all the glory, all the
happiness possible to man. We are trustees of the world’s progress, guard-
ians of its righteous peace.*

Describing the role of propaganda in justifying the nineteenth-cen-
tury strategy of territorial acquisition, Merk notes the importance of
“surround[ing] the taking with an aura of reasonableness and good con-
science, as well as the benefits of assigning a teleological purpose to the tak-
ing.” Illustrating this point, he adds,

Propaganda designed to prepare for a seizure of territory has a character-
istic language. . . . The stereotypes of the [eighteen] forties were “wars of

» »

liberation,” “protection of the better classes,” “regeneration of the down-
trodden,” “better use of the gifts of Providence,” “superior rights of God’s
elect” . . . Another characteristic of the language was that it was upside
down. Old and familiar words and phrases took on meanings opposite
to those they had once had. Thus a term frequently used—“extending the

area of freedom”—came to mean “extending the areas of slavery” “A war of
liberation” came to mean “a war of acquisition.”s¢

This strategy, which can be traced back to the earliest of colonial ventures,
would prove equally useful in justifying the new forms of global domination

that were to replace direct colonial control in the twentieth century.
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As Theodore Roosevelt put it in his 1901 autobiography,

[O]ur whole national history has been one of expansion. . . . That the bar-
barians recede or are conquered, with the attendant fact that peace follows
their retrogression or conquest, is due solely to the power of the mighty
civilized races which have not lost the fighting instinct, and which by their
expansion are gradually bringing peace into the red wastes where the bar-
barian peoples of the world hold sway.”

By the early 1900s the U.S. had indeed consolidated its control of what
are now the “lower forty-eight” states, exercised jurisdiction over Alaska,
Hawai‘i, and numerous “unincorporated” territories, and controlled the
lives of more than ten million native peoples held as “subjects” rather than
citizens.”® This expansion of imperial power continued for the next several
decades. As Howard Zinn summarizes, in furtherance of its “Closed Door”
policy the United States

engineered a revolution against Colombia [1901-1903] and created the
“independent” state of Panama in order to build and control the Canal.
It sent five thousand marines to Nicaragua in 1926 to counter a revolu-
tion, and kept a force there for seven years. It intervened in the Dominican
Republic for the fourth time in 1916 and kept troops there for eight years.
It intervened for the second time in Haiti in 1915 and kept troops there
for nineteen years. Between 1900 and 1933, the United States intervened in
Cuba four times, in Nicaragua twice, in Panama six times, in Guatemala
once, in Honduras seven times. By 1924 the finances of half of the twenty
Latin American states were being directed to some extent by the United
States.™

During this period U.S. troops were also deployed in—among other places—
Mexico, to promote “regional stability”; in Abyssinia, to “assist” in the nego-
tiation of a treaty of commerce; in Seoul, Korea, to reinforce the U.S. “open
door” trade policy; in several Chinese cities in conjunction with the nation-
alist revolution; and in Vladivostok, to support counterrevolutionary Rus-
sian forces.**®

The United States was engaging in what Merk termed the “remodeling of
empire,” in which territories desired for military purposes were kept under
direct control and those of primarily commercial value left nominally inde-
pendent but always subject to intervention.’ The overt language of manifest
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destiny, framed in terms of the god-given mission of the Anglo-Saxon race
to literally supplant all other peoples, began to be replaced by a framework
of “international cooperation” through which the dominant colonial powers
would continue to bring civilization and progress to “underdeveloped,” that
is, “backward” or “savage,” nations. As discussed in the following chapter, a
notion of “world order” emerged in which the United States and the most
powerful European colonial powers would be able to retain the benefits of
their wars of conquest while ostensibly repudiating the means by which they
had acquired the material basis of their power.
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Making the World

Safe for Democracy

We have bought some islands from a party who did not own
them . . . we are as indisputably in possession of a wide-spread-
ing archipelago [the Philippines] as if it were our property; we
have pacified some thousands of the islanders and buried them;
destroyed their fields; burned their villages, and turned their wid-
ows and orphans out-of-doors; furnished heartbreak by exile to
some dozens of disagreeable patriots; subjugated the remaining
ten millions by Benevolent Assimilation, which is the pious new
name of the musket. . . . And so, by these Providences of God—and
the phrase is the government’s, not mine—we are a World Power.
—Mark Twain, 1902

The twentieth century is often regarded as a period in which the
United States, having become a dominant world power, first retreated into
an “isolationist” phase and then, having been drawn into both major world
wars, played an influential role in establishing international institutions
designed to ensure a relatively orderly transition to a global world order in
which democratic governance and economic progress would be increasingly
available to all peoples. To describe U.S. foreign policy as alternating between
isolationism and internationalism is somewhat misleading, however. As the
history recounted in earlier chapters demonstrates, the United States has
never limited its activities to the confines of its own borders or cut itself off
from interaction with other countries. As a result, it may be more helpful to
consider the United States’ relationship to international law and institutions
in terms of its emphasis on unilateral or multilateral action, as its sphere of
influence, or action, expanded across the globe.*
This chapter examines the “world order” that emerged in the twentieth
century from this perspective, with the transition from the direct control of
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colonies by the dominant powers* to a system perhaps better characterized
as imperialist, in which dominion was exercised over the “less civilized” by
a combination of military, economic, political, and social means.>It looks, in
particular, at the role the United States played in the development of inter-
national institutions and law, from the early years of the twentieth century
through the League of Nations and the United Nations, focusing specifically
on the “mission” of these entities to ensure peaceful world governance while
moving from an explicitly colonial model to one in which “less developed”
peoples were purportedly being assisted in their transition to modernity.

The Dawning of a New Century of International Law

The United States’ foreign policy during the first few decades of the twen-
tieth century is often described as isolationist, and the League of Nations,
along with the courts, organizations, and treaties promulgated under its aus-
pices, depicted as a visionary but futile endeavor to ensure peace and stabil-
ity through the globalization of the rule of law. In fact, however, the United
States was extraordinarily active during this period, playing a formative role
in the development of international institutions that continue to have perva-
sive political, legal, and economic influence today. One of the most significant
developments of the twentieth century, and a primary focus of this chapter,
was the political transformation of the world from one in which about fifty
states were recognized, and claimed much of the rest of the world as their
colonial possessions, to one in which virtually all the planet’s territory was
divided among nearly two hundred at least nominally independent states.*

This transition had a significant impact on international law, generally
defined in terms of the formal agreements made between and enforced by
sovereign states, as well as their consistent or customary practices, to the
extent they are considered legally obligatory. In this context a state can be
defined, to quote geographer Bernard Nietschmann, as “a centralized politi-
cal system within international legal boundaries recognized by other states”
which “uses a civilian-military bureaucracy to establish one government and
to enforce one set of institutions and law”® In understanding the decoloniza-
tion dynamics of the twentieth century, it is helpful to distinguish states from
the more than five thousand nations of the world; “nation” being used here
to refer to the “geographically bounded territory of a common people as well
as to the people themselves . . . [who identify] as ‘one people’ on the basis of
common ancestry, history, society, institutions, ideology, language, territory,
and, often, religion.””
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The contemporary emphasis on states as the almost exclusive source of
law, both domestic and international, is in many respects a legacy of nine-
teenth-century positivism, with its emphasis on law as an abstract, scientific
discipline. As summarized by the prominent British jurist John Westlake, the
foundation of international law was the existence of a “society of states,”® and,
for states to be recognized within this legal system, not only did they need
defined territories, fixed populations, and effective government but they also
required a sufficient level of “civilization”® As jurist Henry Wheaton put it
in 1866, “The public law, with slight exceptions, has always been, and still is,
limited to the civilized and Christian people of Europe or to those of Euro-
pean origin* Exhibiting what James Crawford terms “a formal incoher-
ence,;” the predominant view of legal scholars of the time was that there were
no fixed rules for determining statehood; instead, “the matter was within the
discretion of existing recognized States™

Generally states and sovereignty were, and continue to be, defined in cir-
cular fashion; sovereignty is the power exercised by states, and, for an entity
to be a state, it must possess sovereign power over a defined territory and
identifiable population.” To ensure that only the progeny of European civi-
lization qualified as sovereign states, positivists first associated sovereignty
with control over territory, allowing them to exclude Indigenous societ-
ies that could be depicted as “wandering” or “nomadic,” as U.S. Supreme
Court opinions had described American Indians, regardless of actual forms
of socioeconomic organization.” The numerous Asian and African states
that clearly had effective political control over fixed territories were, in turn,
excluded by virtue of their cultural and social “distance” from European
civilization.*

As we have seen, some of the most fundamental principles of Euroderiva-
tive international law emerged to provide a unitary legal framework for, and
accounting of, European colonial and imperialist expansion from its incep-
tion in the canon law of the Crusades and its elaboration during the four-
teenth and fifteenth centuries. Generally this law was designed to minimize
confrontations between colonial powers and to regulate, and hence justify,
the relationship between colonizer and colonized. From this perspective, one
of the most significant legal developments of the nineteenth century was the
recasting of international law as a system that purported to be universal, yet
recognized only “civilized” states as participants.” It is this process, reflec-
tive of the broader pattern of universalizing European civilization and then
attempting to eliminate or absorb all Others into it, that characterizes the
global institutions created during the twentieth century.
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Colonial “Responsibility” and the Conference of Berlin

As the eminent international legal scholar and political scientist Quincy
Wright observed in 1930, well before World War I “nationalism or its ante-
cedent, government by consent of the governed,” had rendered a shift in
the rationale for the possession and administration of colonies “to conform
to the theory of protectorates and to an American suggestion at the Berlin
conference of 1885 [that] the authority of the protector was based on treaties
with the native chiefs”¢ This approach is in many respects a legacy of Jus-
tice Marshall’s theory, articulated in the Cherokee Nation case, that American
Indians should be considered “wards” of the U.S. government, and it reflects
a significant shift in international law that echoes the transition represented
by the “Marshall trilogy” in U.S. law.”

As discussed in previous chapters, in the early years of the republic U.S.
lawmakers were quite clear, despite their many actions to the contrary, that
American Indian nations were sovereign entities and that treaties made with
them fell squarely within the rubric of international law. Or, as Antony Anghie
puts it, “the existence of a treaty . . . presupposed a legal universe to which
both parties adhered™® However, by asserting that Indigenous peoples were
“domestic, dependent nations” and “wards” of the government, the Marshall
opinions of the 1820s and 1830s made a dramatic break from the prior legal
framing and laid the foundation for the U.S. claim to absolute, plenary power
over these nations. Marshall’s framing was subsequently incorporated into
the theories of legal experts such as James Lorimer, who noted in 1883 that
the “right of undeveloped races, like the right of undeveloped individuals, is
a right not to recognition as what they are not, but to guardianship—that is,
to guidance—in becoming that of which they are capable”* In this construc-
tion, international law provided “protection” to Indigenous peoples, but did
not recognize them as state actors.

This perspective dominated the 1884-85 Berlin Conference, at which Euro-
pean colonial powers attempted to regulate their “possessions” in Africa. Afri-
cans were entirely excluded from the process, as they were deemed too primi-
tive, or uncivilized, to participate.”* Although numerous African nations had
long since been organized in forms that met European criteria for state recog-
nition and had highly advanced civilizations, as legal scholar Makau Mutua
observes, “without much knowledge about the continent, early European
jurists and publicists had decided that much of Africa was a no-man’s land
that could be brought under legal occupation.”* Taking colonial domination
as a given, the “civilized” powers focused on formulating a more “humanitar-
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ian” approach, consistent with Justice Marshall’s theory in which treaties with
Indigenous peoples were interpreted not as mutually beneficial and binding
legal instruments but instead as justifications for occupation accompanied by
commitments to “protect” the “natives” from undue exploitation.

Thus, while the General Act promulgated by the Berlin Conference partic-
ipants, including the United States, focused primarily on the uniform regula-
tion of trade and navigation, it also reflected the newer emphasis on “trustee-
ship” The parties committed themselves “to watch over the preservation of
the native tribes, and to care for the improvements of the conditions of their
moral and material well-being, and to help in suppressing slavery,” and to
develop institutions “which aim at instructing the natives and bringing home
to them the blessings of civilization”» This perspective was also reflected in
a subsequent resolution of the Institute of International Law, which empha-
sized “the duty of colonizing powers to avoid useless severities, to respect
native [rights to] ... property, to education and [to] improve their moral and
material conditions, to respect liberty of conscience, to prepare for the aboli-
tion of slavery, and to prohibit slave and liquor trade.”>

Wright notes that “humanitarianism was strengthened by a new appre-
ciation of economic expediency” as the industrialized states increasingly
desired natural resources and markets outside their colonies.” German
Chancellor Otto von Bismarck said of the Berlin Conference, “all the Gov-
ernments invited share the wish to bring the natives of Africa within the pale
of civilization by opening up the interior of the continent to commerce”
This conflation of the moral and material “well-being” of colonized peoples,
and the regulation of the internal life of their societies that accompanied it,
took on increasing significance under the mandate system of the League of
Nations and the trusteeship system of the United Nations and continues to be
influential in the regulatory processes accompanying contemporary “global-
ization” To understand the role of the United States in these developments,
it is important to consider the active part it played in the establishment of an
increasingly centralized international legal system.

U.S. Influence on Early Global Institutions

Although it had only declared the American frontier “closed” as of 1890,
by the end of its war in the Philippines the United States was, as Mark Twain
noted, an imperial world power. Lagging far behind Europe in terms of its
colonies in Asia and Africa, the U.S. played a critical role in the transforma-
tion of the world from one in which a small number of recognized “civilized”
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states occupied and claimed to possess vast areas of other continents, to one
in which those same states, by and large, would exercise effective political,
military, and economic hegemony over former colonies. Framing its colo-
nial “responsibilities” in terms of an inevitable transition to independence,
President McKinley described Filipinos as “the wards of the nation” and U.S.
occupation of the Philippines as “an unsought trust which should be unself-
ishly discharged”” In 1901 the Supreme Court stated that Cuba was “terri-
tory held in trust for the inhabitants of Cuba . . . to whose exclusive control it
will be surrendered when a stable government shall have been established.”*
In the same vein President Theodore Roosevelt emphasized that American
policy “endeavor(s] to develop the natives themselves so that they shall take
an ever-increasing share in their own government.”»

Advocacy of some have termed a “neo-colonial U.S. foreign policy”** had
been articulated as early as 1823, when President James Monroe proffered
what has come to be known as the Monroe Doctrine. Monroe declared “that
the American continents, by the free and independent condition which they
have assumed and maintain, are henceforth not to be considered as subjects
for future colonization by any European powers.”” He emphasized that any
such activity would be considered “dangerous to our peace and safety; and
that while the United States had no intention of interfering with “the exist-
ing colonies or dependencies of any European power,” it could not “view any
interposition for the purpose of oppressing them, or controlling in any other
manner their destiny, by any European power in any other light than as the
manifestation of an unfriendly disposition toward the United States.”*

President James Polk added a caveat that European states could not cede
territories in the Americas to other European powers,* and this policy was
significantly expanded by President Theodore Roosevelt in 1904. Announc-
ing what has come to be known as the Roosevelt Corollary to the Monroe
Doctrine, the president announced a policy that has since been followed not
only in Latin America but in other parts of the world as well:

If a nation shows that it knows how to act with reasonable efficiency
and decency in social and political matters, if it keeps order and pays its
obligations, it need fear no interference from the United States. Chronic
wrongdoing, or an impotence which results in a general loosening of the
ties of civilized society, may in America, as elsewhere, ultimately require
intervention by some civilized nation, and in the Western Hemisphere
the adherence of the United States to the Monroe Doctrine may force the
United States . . . to the exercise of an international police power.*
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Thus, by the dawn of the twentieth century, the United States had assumed
the mantle of policing the western hemisphere to ensure “civilized” conduct,
including the enforcement of international debts, a concern precipitated by
threats of European intervention in Venezuela and the Dominican Republic
for defaulting on loans.”

American leaders during this period saw the development of an effective
international legal system that would promote political stability and pave the
way for economic expansion as very much in its national interest, and U.S.
lawyers, operating solidly in the positivist tradition, played a significant role
in ensuring its consolidation. The importance of law is reflected, if anecdot-
ally, in President McKinley’s insistence on appointing Elihu Root as Secretary
of War in 1899 on the grounds that he needed a lawyer in the position, over-
riding Root’s objection that as a corporate lawyer he knew virtually nothing
about military affairs.* In 1905 Root became Secretary of State, a post that
was continuously occupied by lawyers from 1899 to 1945. Recruiting one
of the country’s most prominent corporate lawyers to serve in these posi-
tions reflects the political significance of the need to reconcile the imperialist
course the U.S. had chosen, exemplified by the Spanish-American War and
its aftermath, with its insistence on the primacy of the rule of law and its self-
proclaimed identity of democratic exemplar.®®

Attempting to address this dilemma in the Philippines, Root—while in the
process of overseeing the genocidal war being waged there—established the
Philippine Commission and appointed Sixth Circuit Judge and future presi-
dent William Howard Taft to lead it.* The Commission, which was charged
with establishing the structures of colonial administration in the Philip-
pines, initiated economic development projects, created a Filipino militia to
counter the “insurgents,” and promoted a political party loyal to American
rule. In many respects this would become the template for the global transi-
tion from colonialism to neocolonialism developed in large measure by the
United States and adopted by the “civilized” states of the world in the twen-
tieth century.

Legal scholar Francis Boyle describes the legalist approach taken by U.S.
international policy makers between 1898 and 1922 as characterized by five
objectives: establishment of an obligatory dispute arbitration mechanism,
creation of an international court, expanded codification of customary law
into treaties, mutual arms reduction, and regularly convened international
peace conferences.* In the western hemisphere, the United States had already
initiated a series of international conferences of American states; the first was
held in Washington, D.C., in 1889, with subsequent gatherings in 1901, 1906,
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and 1910 in Mexico City, Rio de Janeiro, and Buenos Aires, respectively. This
began a process of inter-American negotiations to establish arbitral tribunals
and draft conventions regulating political, diplomatic, and commercial rela-
tions which laid the groundwork for the post-World War II formation of the
Organization of American States. A Central American Court, established at
the urging of the United States, functioned from 1908 to 1918.#

In US. relations with Latin America we see again the tensions emerging
between the United States’ promotion of the rule of law, particularly inter-
national law, and its reservation of a unilateral “right” to intervene in the
affairs of other peoples, that is, to exempt itself from the strictures of law as
it deemed necessary. Thus, on the one hand, the United States was intimately
involved in establishing an American Institute of International Law which,
in 1916, promulgated a Declaration of the Rights and Duties of Nations
acknowledging states’ rights to independence, equality, and exclusive sover-
eignty over their territory, and confirming that international law was part of
each country’s national law. This declaration was later described by Secretary
of State Charles Evans Hughes as supported by U.S. Supreme Court decisions
and reflective of U.S. foreign policy in Latin America.* Ironically Hughes
was speaking at a 1923 event commemorating the hundredth anniversary
of the Monroe Doctrine which, especially with its Roosevelt Corollary, was
quite antithetical to the principles enunciated.

In the broader international arena, the United States accepted Czar Nicho-
las IT’s invitation to the 1899 Hague Peace Conference on the condition that its
ongoing war with Spain would not be addressed. Secretary of State John Hay
endorsed a Russian suggestion that optional arbitration to avoid armed con-
flict be agreed upon at the conference, and the U.S. delegation was prepared
to propose that such arbitration be made obligatory. Ultimately the confer-
ence participants accepted a more limited plan for voluntary mediation, but
the U.S. vision of a permanent—though not obligatory—international arbi-
tral tribunal was adopted in principle at the next Hague Peace Conference in
1907.# In the meantime the Permanent Court of Arbitration—not actually a
court but a process for selecting arbitrators*—was established at the Hague,
and the 1899 Convention for the Pacific Settlement of International Disputes
entered into force.* At the 1907 Hague Peace Conference the Convention was
strengthened, a declaration supporting the principle of obligatory arbitration
was unanimously adopted, and the Senate subsequently ratified twenty-two
arbitral treaties based on the Convention.**

In 1902 the United States also helped consolidate the Permanent Court of
Arbitration by submitting to the tribunal its first case, a dispute concerning
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funds donated to spread Catholicism in California prior to the 1848 Treaty
of Guadalupe Hidalgo.#” Before the outbreak of World War I, the court
decided thirteen additional cases, several of which continue to be influen-
tial.#* Although U.S. efforts at the 1907 Hague Conference to transform the
Permanent Court of Arbitration into something more closely resembling a
standing court did not reach fruition, U.S. representatives were instrumen-
tal in developing a Draft Convention Relative to the Institution of a Court
of Arbitral Justice, which laid the structural foundation for the Permanent
Court of International Justice, created in 1921, and its successor, the current
International Court of Justice.®

In addition to these efforts to develop standing international judicial
forums, the United States played a key role in attempts by both Hague Con-
ferences to codify the laws of war. The primary body of rules governing land
warfare during both World War I and II are found in the 1899 and 1907 Hague
Conventions addressing the Laws and Customs of War on Land.* In turn,

these Hague codifications of the laws of war on land traced their origins back
directly to the Instructions for the Government of Armies of the United
States in the Field prepared by Dr. Francis Lieber, a professor at Columbia
College in New York during the American Civil War, that were promulgated
by President Lincoln on April 24,1863, as General Orders Number 100"

Lieber’s Code, as it is known, was the first comprehensive compilation of
the rules governing modern land warfare, and one finds that the laws recog-
nized by the United States in 1863 contain many provisions often assumed
to be of more recent vintage.”* Thus, for example, Lieber notes that enemy
subjects cannot be forced into the service of the victors; that the property of
churches, hospitals, schools, and museums cannot be seized; and that works
of art, scientific collections, libraries, and hospitals “must be secured against
all avoidable injury, even when they are contained in fortified places whilst
besieged or bombarded”* Unarmed civilians are “to be spared in person,
property, and honor as much as the exigencies of war will admit” and, in
contrast to “barbarous armies,” in “modern regular wars of the Europeans,
and their descendants in other portions of the globe, protection of the inof-
fensive citizen of the hostile country is the rule”* Disabled enemy soldiers
and prisoners of war may not be killed but must be treated with humanity,
and “the modern law of war permits no longer the use of any violence against
prisoners in order to extort the desired information or to punish them for
having given false information.”s
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In this code, and the attempts to develop multilateral treaties explicating
the laws of war which followed, leaders of the United States and the par-
ticipating European powers clearly recognized the existence of an underly-
ing body of customary international law. Thus, as was stated in the preamble
to the Hague Convention of 1907, “In cases not included in the Regulations
adopted . . . the inhabitants and the belligerents remain under the protec-
tion and the rule of the principles of the laws of nations, derived from the
usage, established among civilized peoples, from the laws of humanity, and
the dictates of the public conscience”® The drafters’ primary focus at this
stage was the formation of international treaties and mechanisms to enforce
this customary law. As illustrated by these examples, in the decades leading
up to World War I the United States not only acknowledged the importance
of international law but played a prominent role in its codification, imple-
mentation, and expansion.” It would continue this role, in a somewhat more
circumscribed manner, in the aftermath of the Great War.

The Inter-War Years

Creation of the League and the Permanent Court of International Justice

The Third Hague Peace Conference, scheduled for 1915 and then 1916, was
preempted by the outbreak of war in Europe.®® Until this point, much of the
U.S. effort to construct systems of world order had focused on the creation
of arbitral bodies for the pacific settlement of disputes and treaties designed
to encourage states to remain neutral when armed conflict did ensue. Thus,
under President William Howard Taft, Secretary of State Philander Knox
negotiated treaties—not ultimately ratified by the Senate—which obliged
the parties to arbitrate most disputes, and President Woodrow Wilson’s first
Secretary of State, William Jennings Bryan, negotiated a series of treaties
and treaty renewals, many of which were ratified, that he believed would
“make armed conflict between the contracting nations almost, if not entirely,
impossible™ This bilateral approach would change significantly as a result of
World War I, with the emphasis shifting to international institutions charged
with collectively enforcing the peace.

Initially, of course, the United States insisted on remaining neutral dur-
ing World War 1. The laws of neutrality allowed trade with belligerent par-
ties, however, and the United States made loans to and engaged in exten-
sive trade with the Allies and, as a result, had significant financial interest in
their victory.® In 1915, following the German attack on the British passenger
ship Lusitania, a measure intended to counter a British blockade on food,
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President Wilson disregarded Bryan’s proposal for an international investiga-
tive commission, prompting Bryan’s resignation.® The Allies” reliance upon
trade with the United States was a significant factor in Germany’s decision
to engage in unrestricted submarine warfare, and this, in turn, provided the
impetus for Wilson’s decision to enter the war in 1917.°* Notable, however, is
the effort Wilson made to frame the rationale for going to war in legal terms,
rather than simply invoking American interests more generally.

In Wilson’s words, it was a war fought “to make the world safe for democ-
racy’; put another way, it was an opportunity to extend the American vision
of its manifest destiny across the planet even as thousands of American were
being imprisoned at home under decidedly undemocratic wartime measures
such as the Espionage Act.® Wilson, in asking Congress to declare war, had
emphasized that the German people were not to be blamed, for the war was
“determined upon as wars used to be determined upon in the old, unhappy
days when peoples were nowhere consulted by their rulers” He continued,
“Self-governed nations do not . . . set the course of intrigue to bring about
some critical posture of affairs which will give them an opportunity to strike
and make conquest. Such designs can be successfully worked out only under
cover and where no one has the right to ask questions”®* In other words,
democratic governance was the key to a peaceful world, a theme reiterated
throughout the twentieth century.

This view was expanded upon in Wilson’s 1918 “Fourteen Points” speech
to Congress in which he proclaimed: “We entered this war because violations
of right had occurred. . . . What we demand . . . is that the world be made fit
and safe to live in; and particularly that it be made safe for every peace-lov-
ing nation which, like our own, wishes to live its own life, determine its own
institutions, be assured of justice and fair dealing by the other peoples of the
world as against force and selfish aggression.® The president laid out what he
described as the “programme of the world’s peace,” also characterizing it as
“our programme” and “the only possible programme, as we see it.”** In addition
to making specific recommendations concerning the reorganization of Euro-
pean states, Wilson called for transparent peace agreements, absolute free-
dom of navigation upon the seas, the removal of trade barriers, arms reduc-
tions, an “absolutely impartial adjustment of all colonial claims, based upon
a strict observance of the principle that in determining all such questions of
sovereignty the interests of the populations concerned must have equal weight
with the equitable claims of the government whose title is to be determined,
and the establishment of a “general association of nations” to ensure “political
independence and territorial integrity to great and small states alike.”*”
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By the end of the war the Allies were much indebted to the United States,
and, convinced that the League of Nations was the only hope for alasting global
order, Wilson used all the powers at his disposal to ensure its establishment as
a means of implementing his vision of a postwar global order.®® According to
historian Richard Hofstadter, Wilson’s plan was based on three key elements:

National self-determination, the international equivalent of democracy in
domestic politics, would embody the principle of consent of the governed.
Free trade would soften national rivalries and broaden prosperity. The
League was to give security to the whole system through mutual guaran-
tees of territorial integrity and common actions against an aggressor.®

Although Wilson's draft of the League Covenant proposed that future ter-
ritorial adjustments could be made “pursuant to the principle of self-deter-
mination,” this language was dropped and the final version did not explicitly
mention self-determination at all. Most of the territorial divisions incorpo-
rated into the Treaty of Versailles were based on secret agreements between
the Allies and rarely involved plebiscites or referenda to consider the desires
of the peoples involved.”

The establishment of the League of Nations marked a significant transi-
tion from an international legal system in which individual states were the
only recognized subjects, or actors, to one in which those states had come
together to create a supranational actor. Through its founding Covenant,
League members agreed that the Covenant was to supersede all other treaties
or agreements inconsistent with it and that all future treaties entered into by
any member would be registered with and published by the Secretariat of the
League.” They further committed themselves to the obligatory arbitration of
justiciable disputes, to the creation of a Permanent Court of International Jus-
tice (PCIJ), and to the submission of other significant disputes to the League
Council. Members who resorted to war in defiance of League decisions could
be subject to collective sanctions imposed by the League, including the sever-
ance of trade, financial, or personal relations and, ultimately, intervention by
an armed force to which members would “severally contribute””

Another significant development was embodied in Article 10 of the Cov-
enant—included at Wilson’s insistence—that member states would be col-
lectively committed to protecting all other members from external acts of
aggression against their political independence or territorial integrity. This
was buttressed by an article, which stated that “any war or threat of war,
whether immediately affecting any of the Members of the League or not, is
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hereby declared a matter of concern to the whole League, and the League
shall take any action that may be deemed wise and effectual to safeguard the
peace of nations” This meant, in effect, that in cases of international armed
conflict, the default position of member states would no longer be neutrality
but belligerency. Ironically it was this provision that ultimately precluded the
United States from joining the League. Key U.S. senators were reluctant to
concede any of their power to an international body, even though the League
was, in large measure, the product of U.S. diplomatic efforts.”# Under pres-
sure from these senators, Wilson had the draft Covenant amended to allow
for withdrawal, to reserve the right to resolve disputes under domestic juris-
diction, and to explicitly accept “regional understandings, like the Monroe
Doctrine””” However, he remained adamant about including Article 10, and
the Senate refused to ratify the Covenant or the Treaty of Versailles.”

Although the United States never joined the League or the Permanent
Court of International Justice, it continued to be active and influential in inter-
national affairs. Following World War I the United States formed a temporary
alliance with Britain and France in an unsuccessful attempt to overthrow the
Russian government established by the Bolshevik Revolution of 191777 In
1921, at the Washington Conference called by the U.S. Secretary of State, three
treaties were concluded. In one, the United States, Great Britain, France, and
Japan agreed to mutually respect their Pacific island “possessions”; in another
those powers and Italy agreed to limit their naval power; and, in a third, nine
countries lent their approval to an “open door” policy in China, where the U.S.
military was sent on numerous occasions to handle “emergencies” deemed
threatening to American interests.”® Perhaps most notable, in what is known
as the 1928 Kellogg-Briand Pact, the United States, France, and fifteen other
signatories renounced war and agreed to settle all difference by peaceful
means.” In addition, the impact of U.S. policymakers continued to be felt not
only in the international institutions that emerged in the aftermath of the Sec-
ond World War, modeled in large measure on the League and the PCIJ, but in
the Mandate System of the League which initiated the global transition from
colonialism to forms of “trusteeship” very much along the lines implemented
by the United States in its dealings with American Indian nations.

Colonialism and the Mandate System

The Monroe Doctrine, especially with its Roosevelt Corollary, was con-
sistently invoked by the United States to justify military as well as political
and economic interventions in Latin America, often in the name of advanc-
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ing civilization.** In explaining away the apparent contradiction between the
structures of world governance embodied in the Covenant of the League of
Nations and the Kellogg-Briand Pact and the United States’ reliance upon
the Monroe Doctrine, historian Page Smith notes that Wilson insisted that
the doctrine “was simply an early statement of the basic principle of the
League itself: that strong nations should not impose by force of arms their
will on weak ones” Nonetheless, during this period, in addition to “pur-
chasing” the Virgin Islands from Denmark in 1917,% the United States initi-
ated numerous unilateral interventions in Latin America, where the United
States maintained troops in Nicaragua, Haiti, and the Dominican Republic
and intervened militarily in Mexico, Panama, Guatemala, Honduras, and
Cuba.® With the exception of Puerto Rico, however, the United States did
not directly colonize the peoples of Latin America, instead pursuing a policy
that purported to assist and defend their “development” into fully sovereign
states while simultaneously undermining the exclusive control exerted by
European colonial powers in the region.®

The ultimately successful extension of this approach to most of the rest of
the world can be traced in significant measure to the Mandate System estab-
lished by the League of Nations. Rather than dividing up the colonies of Ger-
many and the Ottoman Empire in the wake of their defeat in World War I,
or actually implementing their claimed commitment to self-determination,
the Allies developed a prototype for the transition from colonialism to neo-
colonialism over the course of the twentieth century. Jan Smuts, Afrikaaner
general and future prime minister of South Africa, initially proposed the
system for the European peoples of the former empires of Russia, Turkey,
and Austria-Hungary, whom he characterized as “incapable of or deficient
in power of self-government”® Wilson endorsed the framework proposed
by Smuts, but he transformed it to apply only to the Middle Eastern territo-
ries of the Ottoman Turkish Empire and the colonies held by Germany.** The
European territories would be incorporated into sovereign states through
a complex redrawing of borders and a system of treaties guaranteeing the
rights of national minorities.*”

Article 22 of the League’s Covenant began with a formulation reminiscent
of Justice John Marshall’s characterization of the United States as the “guard-
ian” of American Indians:

To those colonies and territories which as a consequence of the late war
have ceased to be under the sovereignty of the States which formerly gov-

erned them and which are inhabited by peoples not yet able to stand by
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themselves under the strenuous conditions of the modern world, there
should be applied the principle that the well-being and development of
such peoples form a sacred trust of civilisation.*

The Article continued by asserting that “the best method of giving prac-
tical effect to this principle is that the tutelage of such peoples should be
entrusted to advanced nations.”® Three classifications of mandate territories
were established, based on their perceived degree of “civilization” The “A”
mandates consisted of the non-European territories of the Turkish Empire,
recognized as having “reached a stage of development where their existence
as independent nations can be provisionally recognized subject to the ren-
dering of administrative advice and assistance by a Mandatory until such
time as they are able to stand alone” Former German colonies in Central
Africa became the “B” mandates, “at such a stage that the Mandatory must be
responsible for the administration of the territory;,” subject to certain guar-
antees protecting their peoples and securing “equal opportunities for the
trade and commerce of other Members of the League” The “C” mandates,
which included South-West Africa and islands in the South Pacific, were
deemed “best administered under the laws of the Mandatory as integral por-
tions of its territory;,” again subject to certain safeguards for their Indigenous
populations.*

The power to govern the mandates was divided up among the Allies, who
continued to hold their own colonies.” In many ways, therefore, this system
functioned simply as a redistribution of colonial possessions, except that
under the terms of Article 22, the mandatory powers, as they were known,
were responsible to the League which was, of course, composed only of “civi-
lized” states.”> Disputes concerning administration of mandate territories
were to be handled by the Permanent Mandates Commission, which advised
the League Council, and could ultimately be referred to the Permanent Court
of International Justice. The peoples of the mandates had no direct input
into the process, other than an ineffectual right to submit petitions to the
Mandates Commission.”® After noting that under the Mandate System the
British, French, Japanese, and Italian empires grew considerably, Page Smith
observes that nonetheless, “the days of the mandates were numbered; the
seeds of independence had been sown, and the ideal officially recognized.
The new landlords would, in the main, find they had rebellious tenants and
short leases.**

Of great significance, however, was the template for “development” cre-
ated during this tenure, for it would have lasting effects on the decoloniza-
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tion movement and on the contemporary world order, in which purportedly
equal and sovereign states must function within structures that increasingly
use measures of “progress” and “development” to assess their competency
and degree of “civilization.” Antony Anghie’s incisive analysis, building upon
Quincy Wright’s detailed exposition of the internal workings of the Mandate
System, explains how much of this structure was put in place in the decades
following World War I. At its heart was an ideological commitment to the
notion that it was “a system of a progressive, enlightened colonialism, as
opposed to the bad, exploitative colonialism of the nineteenth century.”” The
Allies, of course, needed to justify the apparent disparity between establish-
ing mandates for the German and non-European Ottoman Turkish colonies
and maintaining their own African and Asian empires which, in Anghie’s
words, “naturally fell into the category of ‘good colonialism.”#¢

Having already rejected attempts by the Japanese representative to include
a statement on racial equality in the League Covenant,” the Western powers
and their lawyers relied upon the legal theories of Franciscus de Vitoria as
well as U.S. Supreme Court Justice John Marshall that colonial, or manda-
tory, powers served as guardians or trustees of their “native” wards.”® Thus,
for example, in a classic text published during this period, British colonial
administrator Frederick Lugard, a member of the League’s Permanent Man-
date Commission, emphasized the “dual mandate” of the British to bring the
benefits of civilization to African peoples while opening their territories to
international commerce.*

What might otherwise have been perceived as tension between the
humanitarian goals of the Mandate System and its commitment to economic
development was reconciled by the presumption that economic “advance-
ment” was a prerequisite of civilization. Thus the Covenant emphasized that
“the well-being and development” of those not adequately prepared to cope
with “the strenuous conditions” of modernity constituted “a sacred trust of
civilization,”° and explicitly provided that League members were to “endea-
vour to secure and maintain fair and human conditions of labour” and to
“undertake to secure just treatment of the native inhabitants of territories
under their control” The well-being of the Indigenous peoples at issue was
largely measured by their economic productivity which, in turn, required the
maintenance of certain levels of health, hygiene, and education. While the
Permanent Mandates Commission (PMC) discussed labor conditions exten-
sively, often measuring them by mortality and morbidity statistics, at least
some of its members believed that certain “races” were simply unsuited to
economic survival in the modern world.*

176 | Making the World Safe for Democracy



Subsistence economies that did not produce a marketable surplus were,
by definition, backward, and reluctance to engage in wage labor or indiffer-
ence to the accumulation of wealth were deemed cultural impediments to
progress for, according to the PMC, “the law of labor is a law of nature, which
no one should be allowed to evade”* Traditional forms of governance were
eviscerated and Indigenous leaders rendered impotent under the theory that,
“scarcely aware of the fact that their little sovereignty has been transferred to
a higher group, they will assist in the work of the mandatory government and
will be content with the empty title and the modest stipend.** Employing
what was termed the “science of colonial administration,” every aspect of
native society was studied and the PMC collected volumes of data on issues
such as governmental structure and functioning, taxation, land use, labor
conditions, health care, and educational facilities, relying heavily on complex
questionnaires to be completed by the mandatory powers.® This informa-
tion was then used to develop increasingly detailed means of regulating all
aspects of Indigenous societies. “Progress” was measured by the develop-
ment of infrastructure—roads, railroads, and telegraph systems—which, in
turn, allowed the mandatory powers to penetrate the interior of the territory
and, once there, not only to transform the economy but each society’s politi-
cal, education, health, legal, and policing systems as well.*”

Underlying this international effort was the belief that eventually the
mandate territories would be sufficiently “developed” to be recognized as
independent sovereigns, but the entire process of transforming former col-
onies into self-governing states was so deeply infused with the ideological
presumptions of Western civilization that the notion of “self-determination”
was stripped of any real meaning. Only by conforming to Western under-
standings of civilization could “backward” societies be deemed eligible to be
independent, for, as noted above, sovereignty was defined as requiring recog-
nition by the community of already recognized “civilized” states. Despite the
League of Nations having expanded this “community” to include not only
European countries and the United States but a number of Latin American
states and Japan,® the prevalent belief was that fundamentally divergent
understandings, worldviews, and value systems were simply impediments to
progress.’

In the positivist international legal framework that emerged in the nine-
teenth century, “sovereignty, in the case of non-European societies, does
not arise ‘naturally’; rather, it has to be bestowed,”* and the Mandate Sys-
tem made it clear that it would be bestowed only when the colonial pow-
ers deemed that the purportedly objective and scientific criteria they had
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established had been met.”* In other words, peoples would be recognized as
having the capacity to be self-determining only after abandoning any under-
standings of their own histories, cultures, or worldviews that conflicted with
Western values, thereby effectively conceding to the “inevitability” that gen-
uine self-determination was no longer an option.”

Internal Colonialism and American Indian “Reorganization”

Despite the United States’ proclamations of a postwar world in which
freedom, democracy, and self-determination would be governing princi-
ples, in the early years of the twentieth century these were not envisioned as
applying to all peoples, any more than were the rights to liberty and equality
articulated in the Declaration of Independence. The Supreme Court had nul-
lified the Reconstruction Congress’ Civil Rights Act in the 1883 Civil Rights
Cases and sanctioned apartheid in its 1896 decision in Plessy v. Ferguson.™
Upon assuming office, Wilson had removed numerous prominent African
Americans from federal positions and segregated employees in the depart-
ments of the treasury and post office.” With respect to Wilson’s emphasis on
self-determination, his Secretary of State, Robert Lansing, said that the more
he thought about it, “the more convinced I am of the danger of putting such
ideas into the minds of certain races. . . . Will it not breed discontent, disor-
der, and rebellion?”s

The primary concern of U.S. representatives at the Versailles negotiations
was not the liberation of colonized peoples but economic access to the colo-
nies or mandate territories held by other powers. As the American ambas-
sador to Britain stated in May 1920, when negotiating the Versailles Treaty,
the United States

consistently took the position that the future peace of the world required
that, as a general principle, any alien territory which should be acquired
pursuant to the Treaties of Peace with the Central Powers, must be held
and governed in such a way as fo assure equal treatment in law, and in fact
to the commerce of all nations. It was on account of, and subject to, this
understanding that the United States felt itself able and willing to agree
that the acquisition of certain enemy territory by the victorious Powers
would be consistent with the best interests of the world."

When the League failed to provide for “open door” policies in the mandates
in a manner sufficient to satisfy U.S. interests, American diplomats delayed
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confirmation of the specific allocations of mandates while they negotiated
bilateral treaties giving the U.S. access to the territories.””

Nonetheless, in considering the ideological history of American excep-
tionalism with respect to international law, and the role played by the con-
struction of the Other in this history, it is critical to appreciate the tremen-
dously influential role played by the United States in the establishment of
the League of Nations and the functioning of its Mandate System. Given the
extent to which international law developed in conjunction with European
colonialism, it is not surprising that U.S. attitudes toward international law
have also been heavily influenced by American colonial encounters, and thus
we turn briefly to U.S. Indian policy in the era following World War 1.

As noted in previous chapters, despite the racist imagery often used by
the founders of the republic to depict American Indians, their nations were
acknowledged to be sovereign political entities, and the U.S. consistently
relied on treaties with them to legitimate the occupation of their lands. As
the United States grew more powerful, however, it began to develop theo-
ries of colonial law under which American Indian sovereignty was denied
and Indian nations transformed under U.S. law into “domestic, dependent
nations,” purportedly because of their lack of “civilization."® Thus, by 1872,
Commissioner of Indian Affairs Francis Walker could respond to a ques-
tion about national honor and the treatment of American Indians by retort-
ing, “There is no question of national dignity, be it remembered, involved in
the treatment of savages by a civilized power” A year earlier Congress had
declared that it would no longer enter into treaties with American Indian
nations, and in the 1903 case of Lone Wolf v. Hitchcock the Supreme Court
asserted that Congress possessed, and always had, the “plenary power” to
abrogate extant treaties.” The outcome may perhaps most accurately be
described as the consolidation of a process of internal colonialism, explained
by Ward Churchill as “the result of an especially virulent and totalizing socio-
economic and political penetration whereby the colonizing power quite liter-
ally swallows up contiguous areas and peoples, incorporating them directly
into itself™

Unlike the “classic” European colonial model in which far-flung territories
were claimed as possessions, exploited for their land, labor, and resources,
and ultimately administered from a distant center, the United States was
established as a settler state, with England “export[ing] a sufficient portion of
its own population (‘settlers’), to supplant rather than simply subordinate the
indigenous people(s) of the colony”> After the Angloamerican settlers were
recognized as possessing independent sovereignty, they proceeded to “swal-
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low up” American Indian nations, claiming a legal right to exercise unfet-
tered political control over their affairs as they were forcibly incorporated
into the United States. Having so prominently promoted the notion of self-
determination, in the years following World War I the federal government
once again reconsidered its approach to “the Indian problem.

The policies of what is often termed the Allotment era had been disas-
trous, stripping American Indians of two-thirds of the land they had held as
of 1890, and leaving communities decimated and in dire poverty.” In 1923 the
Secretary of the Interior convened a national committee to make policy rec-
ommendations, one result of which was the Indian Citizenship Act of 1924, a
law that unilaterally conferred U.S. citizenship on American Indians. This,
of course, was in many respects a continuation of the assimilationist poli-
cies of the Allotment era and met with significant Indigenous resistance.’
In 1928 “The Problem of Indian Administration,” more commonly referred
to as the Meriam Report, “document[ed] the massive white expropriation of
Indian resources as well as the catastrophic economic and social collapse”
that had followed implementation of the Allotment Act.*® At the urging of
Indian Commissioner John Collier, Congress passed the Indian Reorganiza-
tion Act (IRA) of 1934.*7

Instead of functioning as “a mighty pulverizing engine to break up the
tribal mass,” as President Theodore Roosevelt had described the Allotment
Act,”® the IRA purported “to grant to Indians living under Federal tutelage
the freedom to organize for purposes of local self-government and economic
enterprise”” Paralleling in many respects the Mandate System’s vision of
assisting “backwards” peoples toward self-government, the bill proposed that
“the functions of government now exercised over Indian reservations by the
Federal Government . . . shall be gradually relinquished and transferred to
the Indians of such reservations.”* Or, as President Franklin Roosevelt told
Congress, extending “to the Indian the fundamental rights of political lib-
erty and local self-government and the opportunities of education and assis-
tance that they require . . . is but the obligation of honor of a powerful nation
toward a people living among us and dependent upon our protection.”*

Though often portrayed as a dramatic reversal in the federal govern-
ments policy toward American Indians, the IRA did not limit the plenary
power exercised by the U.S. government but simply used it to make its colo-
nial administration more efficient.** Just as the mandates established by the
League of Nations had to “develop” in ways prescribed by their more “civi-
lized” mandatory powers before they were eligible to be recognized as sov-
ereign, the federal government made the limited powers of self-government
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available under the IRA contingent upon conformity to changes in internal
governance dictated, in essence, by the Department of the Interior, through
its Bureau of Indian Affairs (BIA). To receive the “benefits” of federal recog-
nition, which included limited powers of internal governance and access to
federal funds for social and economic programs, the “tribes™ had to vote
within a two-year window to accept the provisions of the IRA and then
adopt constitutions and bylaws approved by the Secretary of the Interior.’*
Ultimately 358 elections were held, with 181 tribes accepting the IRA and 77
rejecting recognition under its terms.” In this purportedly democratic pro-
cess, the BIA determined who was eligible to vote and the rules governing
elections, with the result that recognition could be “approved” by as few as 16
percent of potential voters.

Indigenous nations, of course, not only had traditional means of deter-
mining membership very different from those imposed by the Bureau of
Indian Affairs,”” but they also had their own traditional forms of govern-
ment, decimated though they had been by centuries of colonial occupation.
Although varying greatly, many were characterized by complex and multilay-
ered processes that maintained decentralized lines of authority and generally
ensured a significant role for community consensus.”® For many peoples, the
very act of voting in an IRA referendum was “antithetical to the traditionally
consensus-based modes of governance they were seeking to preserve,” but
such principled abstention could result in “approval” of the IRA.* Thus, for
example, about 85 percent of the Hopis boycotted their referendum “only to
have Collier falsify the tribal census as a means of casting the impression that
reorganization had been decisively approved.+

Rejection of recognition under the IRA was interpreted as reflecting the
“backwardness” of the peoples involved.** Acceptance meant that all subse-
quent decisions of any significance were conditioned upon approval by the
Department of the Interior,* leading Robert A. Williams Jr. to describe it
as “a congressionally sanctioned scheme to streamline and decentralize the
administration of the United States’ Indian colonies” which encouraged
“tribes to adopt Anglo-style constitutions and bylaws in a mimetic effort
toward civilized ‘self-government””# In 2004 President George W. Bush
defined contemporary American Indian “tribal sovereignty” by saying that
it means “you have been given sovereignty and you’re viewed as a sovereign
entity”#* Although the presidents response was the subject of considerable
parody, the core of his definition—that sovereignty was something “given”
to American Indian nations—conveyed quite accurately the United States’
position on the issue. It also closely parallels the presumption of the Mandate

Making the World Safe for Democracy | 181



System that non-European societies must have sovereignty “bestowed” upon
them by “civilized” states of European derivation and reflects the extent to
which this view became entrenched in federal law and policy in the decades
following World War 1.

World War I and the Postwar Vision of Global Order

World War IT was in many respects a watershed in the history of Ameri-
can exceptionalism, for by the mid-twentieth century the United States had
become “the principal source of order in the world, both as a great power
and as an advocate of increased respect for juridical arrangements”# This
section looks at the new world order that emerged in the second half of the
twentieth century, focusing particularly on the tremendous influence of
American leaders in the establishment of the United Nations as well as the
International Court of Justice, on the evolution of international law in the
postwar period, and the changes in international relations resulting from the
global movement for decolonization. The result of this process, in very gen-
eral terms, was a world in which nominally sovereign and independent states
governed virtually all lands and peoples, and a network of global institutions
had been established with the potential to resolve conflicts between them in
a peaceful, or at least orderly, manner. It was a world, however, in which the
legacies of colonialism could not be ignored, and the familiar struggles for
control of resources simply took on new forms.

The Creation of the United Nations

In recent decades the United Nations has often been portrayed in the
American media and by U.S. politicians as an ineffective, bureaucratic orga-
nization unworthy of American support, sometimes even as an international
conspiracy to undermine American democracy by forcing the United States
to comply with “foreign” law.*#¢ Since 1980 the United States has routinely
withheld significant portions of its UN dues,'” and it remains one of the
few major powers refusing to ratify some of the most significant multilat-
eral conventions promulgated under the auspices of the UN, including the
Rome Treaty establishing the International Criminal Court, the Law of the
Sea Treaty, the Kyoto Protocols on global warming, the convention banning
landmines, the Convention on the Elimination of Discrimination against
Women, and the Convention on the Rights of the Child.® Although these
failures to participate are often attributed to isolationism, this approach
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fails to take into account the leading role played by the United States in the
establishment of the United Nations and in the creation of each of the treaty
regimes mentioned. This often contradictory history, in which the U.S. has
exerted tremendous influence over the development of international insti-
tutions and simultaneously prevented them from fulfilling their potential,
reflects the long-standing tension between multilateralism and unilateralism
in U.S. policy that undergirds American exceptionalism and is the source of
much of the international community’s frustrations with American policies
and practices.

Franklin D. Roosevelt, a key figure in the establishment of the United
Nations, had initially been a strong supporter of the League of Nations, but
he abandoned that position in his 1932 presidential campaign in exchange for
the support of media magnate William Randolph Hearst.*#* By the late 1930s,
however, Roosevelt was again emphasizing the need for American leadership
in global affairs as he laid the groundwork for U.S. entry into World War II,
supporting, for example, an amendment modifying the Neutrality Act and
convincing Congress to revive the military draft.>* In his January 1941 annual
address the president prepared the country for war, emphasizing that this was
a matter of preserving democracy and assuring the United States place at the
forefront of Western civilization. In what may be his most often cited speech,
Roosevelt discredited isolationism by asserting that “the historic truth is that
the United States . . . has at all times maintained clear, definite opposition to
any attempt to lock us behind an ancient Chinese wall while the procession
of civilization went past”*'

Roosevelt then framed the war as a battle for democracy, noting that
“the democratic way of life is at this moment being directly assailed in every
part of the world,” that “the future and the safety of our country and of our
democracy are overwhelmingly involved in events far beyond our borders,”
and that “armed defense of democratic existence is now being gallantly
waged in four continents” Eleven months before the Japanese attack on Pearl
Harbor, the president noted the possibility of “the invasion of this Hemi-
sphere” and asked Congress to authorize and fund the “wartime production
of implements of war,” including munitions, aircraft, and warships for use
by both the United States and “those nations which are now in actual war
with aggressor nations” He preempted charges that this could be regarded
“as a breach of international law or as an act of war” by asserting that such
claims would come from “dictators” whose “only interest is in a new one-way
international law, which lacks mutuality in its observance, and, therefore,
becomes an instrument of oppression.”
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Finally, Roosevelt laid the groundwork for what would be a new global
order by “look[ing] forward to a world founded upon four essential human
freedoms,” freedom of speech and expression and of religion, freedom from
want and freedom from fear, each to be established “everywhere in the world”
and “in our own time and generation.” Having invoked a “world order . . . of
free countries, working together in a friendly, civilized society,” as well as “the
guidance of God,” the president concluded: “Freedom means the supremacy
of human rights everywhere. . . . To that high concept there can be no end
save victory””* In the words of the influential Emporia newspaper editor Wil-
liam Allen White: “the people of the United States through their President
have given the world a new Magna Carta of Democracy’*

Shortly thereafter a new division was created within the State Department
“to study plans for a world assembly or, as [Secretary of State Cordell] Hull
put it, ‘a future world order”” In August 1941, Roosevelt and British Prime
Minister Winston Churchill made a joint declaration, known as the Atlantic
Charter, in which Churchill proposed the eventual establishment of an “effec-
tive international organization” to ensure global peace and security, language
that was changed at Roosevelts request to a proposal for “the establishment
of a wider and permanent system of general security”® Having temporar-
ily suspended its earlier anticommunist crusade to ally itself with the Soviet
Union, in January 1942 the United States joined the United Kingdom, the
Soviet Union, China, and twenty-two smaller powers in issuing a declaration
supporting the principles of the Atlantic Charter in the name of “the United
Nations.”” This was followed in late 1943 by the Moscow Declaration, drafted
by Hull, in which the major allied powers recognized “the necessity of estab-
lishing at the earliest practicable date a general international organization,
based on the principle of the sovereign equality of all peace-loving States,
and open membership by all such States large and small, for the maintenance
of international peace and security”’s*

In the meantime, with Roosevelt’s approval, the Undersecretary of State
had written a full draft for a proposed United Nations that became the basis
of the plan adopted by the “big four” at Dumbarton Oaks in August 1944
and ultimately the basis of the Charter adopted at the 1945 founding of the
United Nations. To ensure that this initiative would not meet the fate of the
League of Nations, Secretary of State Hull, in 1943, negotiated the passage of
resolutions in both the Senate and the House of Representatives authorizing
the creation of international organizations to counter aggression and main-
tain the peace, and he met consistently with the Senate Foreign Relations
Committee to keep its members apprised of the status of the draft Charter.*
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By 1944 the State Department had launched an unprecedented national cam-
paign to promote the United Nations, creating and distributing public infor-
mation, sending speakers around the country, enlisting the support of vari-
ous religious and political organizations, and utilizing the newspapers, radio,
and even the movie industry.

To smooth the path of ratification in the Senate, Roosevelt appointed
powerful senators and congressmen, both Democrats and Republicans, to
the U.S. delegation to the founding conference of the United Nations.** In
addition to generating support within the country, American leaders went
to great lengths to ensure that the international community would reach
agreement on a plan acceptable to the U.S. By hosting the conference in San
Francisco and providing a location in New York for the UN headquarters,
U.S. representatives were able to exert decisive influence over the organiza-
tion and succeeded in “imbuing the conference with U.S. values and goals.*®
Ultimately the delegates to the founding conference agreed upon—and the
U.S. Senate ratified—the UN Charter, creating the institutional framework
for the contemporary world order.

Meeting in San Francisco while the war was still in progress, the Allied
Powers agreed on the importance of creating a strong international organiza-
tion to maintain the peace they believed would soon be achieved, but they
spent many weeks grappling with difficult issues. A central goal of the “big
four” was the creation of a monopoly on the use of force, and the overarch-
ing question was how this could be achieved in a manner that maintained
their power while ensuring the cooperation of the smaller states. The U.S.
still wanted to establish an international court with compulsory jurisdiction,
and there was the outstanding question of what would be done about colo-
nies and mandate territories. The compromises reached on these issues are
reflected in the UN Charter which established the institutions that remain
central to world order in the twenty-first century.

Implementation of the Vision

The United Nations was established by its Charter, a treaty which by its
terms “trumps” all other international accords and commits its members
to collective action. To the extent that member states are parties to treaties
that conflict with the Charter, their obligations under the Charter prevail.
States parties agree to register and publish all their international agreements
through the UN Secretariat, thus ensuring against any secret pacts.’** Bal-
ancing these internationalist commitments, the Charter explicitly provides
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for the recognition and protection of state sovereignty, prohibits “the threat
or use of force against the territorial integrity or political independence of
any state,” and precludes the United Nations from “interven[ing] in matters
which are essentially within the domestic jurisdiction of any states

Key to obtaining the consent of both large and small states to participate
in an overarching international organization was, of course, the balance
struck between ensuring that the most powerful states would retain their
dominant positions while reassuring the less powerful that their interests
would not be arbitrarily overridden. This was accomplished by dividing UN
functions between the General Assembly, governed by a one-state, one-vote
rule, and the Security Council, whose substantive decisions require not only
the approval of a super-majority but also the concurrence of its permanent
members (the United States, Britain, the Soviet Union, China, and France),
giving them an effective veto.

Under the Charter, all members agree to refrain from using force against
other members, with the exception that a member that has suffered an armed
attack has a right to “individual or collective self-defense” but only “until the
Security Council has taken measures necessary to maintain international
peace and security”** Thus the power to use force lawfully, other than in lim-
ited cases of self-defense, is concentrated exclusively in the Security Coun-
cil, which is empowered to investigate any dispute likely to “lead to interna-
tional friction” or to endanger international peace and security, and to call
upon members to settle such disputes through some form of arbitration or
mediation. Should it find a threat to the peace, breach of the peace, or act of
aggression, it can impose sanctions including the interruption of economic
relations, communications, and diplomatic relations, and, should these prove
insufficient, it can enforce blockades and sanction military interventions.®
All members are responsible for providing the “mutual assistance” required
to implement measures decided upon by the Security Council”® Thus a
structure was established which, in theory, can address and authorize pre-
emptive or responsive action in all situations likely to lead to war.

While the primary concern of the Allied Powers was the development of
a mechanism for effectively maintaining the peace, they recognized that this
required not only a commitment to what was essentially a collective mutual
defense pact but also to a world order in which the underlying social and
economic conditions that so often led to war were alleviated. Thus the first
purpose articulated in the Charter is the maintenance of international peace
and security through collective action against threats to the peace and acts of
aggression, and an agreement to settle international disputes “in conformity
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with the principles of justice and international law.” This is supplemented by
provisions for fostering friendly international relations based on “respect for
the principle of equal rights and self-determination of peoples,” encourag-
ing cooperation in “solving international problems of an economic, social,
cultural, or humanitarian character;” and promoting “human rights and fun-
damental freedoms.”7°

The General Assembly’s mandate extends to political, economic, social,
cultural, educational and health-related matters, and to the development and
codification of international law.”* Although General Assembly resolutions
are not legally enforceable, they are significant indicators of international
political opinion and, especially when passed by an overwhelming majority,
have been taken as evidence of binding customary international law.”> The
studies and reports commissioned by the General Assembly often result in
declarations which, in turn, form the basis of binding multilateral treaties."”?
As a result, although enforcement powers were concentrated in the hands
of the major powers, the United Nations structure nonetheless provides a
global structure through which all the peoples of the world have a voice, at
least in theory. This has resulted in some significant changes in international
law, including the expansion of individual criminal liability which, in turn,
has spurred the development of human rights law.

International Courts and Accountability for War Crimes

The establishment of the United Nations and the tribunals created for the
prosecution of war criminals following World War II had a dramatic effect on
both the substance of international law and the judicial venues available for
its implementation. Prior to this time much of international law was embod-
ied in the practices that “civilized” states acknowledged as legally obligatory,
otherwise known as customary international law. One purpose of the United
Nations was to centralize this body of law by a process for codifying custom-
ary law and articulating new law, creating a repository for all treaties, and
establishing a world court with jurisdiction to resolve legal disputes.

Although the United States had never ratified the treaty creating the Per-
manent Court of International Justice, U.S. diplomats had been influential in
its creation, and its home, the Peace Palace in the Hague, had been financed
by Andrew Carnegie.”* The “new” court created by the UN Charter, the
International Court of Justice (ICJ), was in many respects a continuation of
the PCIJ, “in doctrine, procedures, acceptance and application of precedent,
facilities, and most staff personnel, even a few judges-to-be””> One significant
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difference was that the ICJ was created as the “principal judicial organ” of the
United Nations, with each UN member automatically becoming a party to
the Statute of the ICJ and agreeing to comply with its decisions in cases to
which it was a party.”® In negotiations over the structure of the League, the
United States had supported the compulsory jurisdiction of the PCIJ, and
initially President Harry S. Truman took the same position with respect to
the ICJ. However, he was soon convinced that the Senate would not ratify the
UN Charter under those terms and, along with the Soviet Union, the United
States insisted that the IC] Statute make the compulsory jurisdiction of the
court an option but not a requirement."””

The International Court of Justice did not, and still does not, have the
power to prosecute individuals for criminal violations of international law.
By the time it was inaugurated in April 1946, however, the Allies were already
using international tribunals to prosecute war crimes. Even before the United
Nations was founded, officials within the U.S. Departments of State and War
were envisioning what emerged as the International Military Tribunal (IMT),
more commonly known as the Nuremberg Tribunal. As early as January 1942,
representatives of nine governments in exile met in London as the “Inter-
Allied Commission on the Punishment of War Crimes” and, while con-
demning the execution of “innocent hostages” and other horrors in German-
occupied territories, they repudiated acts of vengeance and issued a joint
declaration that the “sense of justice of the civilized world” required that they
“place among their principal war aims the punishment, through the channel
of organized justice, of those guilty of or responsible for these crimes.”7

A few months later both Churchill and Roosevelt approved trials for war
crimes, with Joseph Stalin expressing a preference for “a special international
tribunal”7 After Roosevelt’s sudden death in April 1945, just before the San
Francisco conference, President Truman asked Supreme Court Justice Jack-
son to present a plan for the prosecution of Axis leaders to the UN orga-
nizing conference.®® Under U.S. pressure, by August the governments of the
United Kingdom, the Soviet Union, and France had joined the United States
in creating the Charter of the IMT, also called the London Charter, authoriz-
ing by treaty the tribunal that would try German war criminals.®

The plan used to prosecute not only German but also Italian and Japanese
leaders was developed primarily by American lawyers, and it dramatically
expanded the notion of individual criminal accountability for war crimes.**
Although war crimes had long been recognized under international law, they
were generally considered to be limited to acts conducted either by members
of a military force or by armed non-members engaged in hostilities. Beyond
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this, international law was widely regarded as regulating the conduct of states,
not individuals, making the prosecution of individual Nazi leaders not in the
armed forces problematic." The London Charter filled this gap by giving the
IMT jurisdiction over individuals responsible for crimes against the peace,
war crimes, and crimes against humanity.’®* Of these, the category of war
crimes, defined as “violations of the laws or customs of war;” was the least con-
troversial, for there was a fairly well-established body of law on the subject.’®

Crimes against the peace were defined by the Charter as encompassing
the preparation for, initiation of, or waging of a war of aggression and, at U.S.
insistence, included “participation in a common plan or conspiracy” to do
so as a means of extending criminal liability under international law to indi-
vidual civilian leaders."® Concerned about the undemocratic implications of
convictions based on guilt by association, IMT judge and U.S. Attorney Gen-
eral Francis Biddle proposed that “each organization declared criminal be
defined to include persons ‘who became or remained members of the orga-
nization with knowledge that it was being used for the commissions of acts
declared criminal by . . . the Charter;” thereby “restor[ing] the necessity of
proving individual guilt”® The concern that prosecuting aggressive warfare
would be perceived as the imposition of ex post facto law was countered by
the assertion that wars of aggression had long been prohibited by customary
law and were outlawed by the 1928 Kellogg-Briand Pact, ratified by both Italy
and Germany, which had renounced any “recourse to war” as “an instrument
of national policy”® Although these were admittedly thin legal arguments,
the concept was overwhelmingly supported, in the words of Nuremberg
prosecutor Telford Taylor, by “ peoples whose nations had been attacked and
dismembered without warning”*®

The third category, crimes against humanity, was defined by the London
Charter to include “murder, extermination, enslavement, deportation, other
inhumane acts committed against any civilian population, before or during
the war, or persecutions on political, racial or religious grounds” in connec-
tion with any crime over which the Tribunal had jurisdiction, regardless of
whether such acts violated the domestic law of the perpetrator’s country.
This was a novel concept insofar as it provided for international jurisdiction
over a government’s treatment of its own citizens.° Nonetheless the parties
ultimately agreed that some version of the concept was necessary and, as a
result, international law was again extended by invoking the construction of
Western civilization. !

Although only twenty-one defendants were tried and eighteen convicted
in the initial Nuremberg proceeding,> the Tribunal established a signifi-
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cant precedent for the numerous trials of Axis leaders that followed and also
became a model for the multilateral enforcement of international law.”* One
of the first resolutions of the UN General Assembly “affirmed the principles
of international law recognized by the Charter of the Nuremberg Tribunal
and the judgment of the Tribunal* setting the stage for the creation of a
permanent International Criminal Court.”

The Nuremberg process is also noteworthy for its highlighting of two
themes that have continued to shape international law and, more specifically,
the tensions reflected in American exceptionalism since the end of World
War II. One was the importance of the global rule of law in the newly emerg-
ing world order, law that would be applicable to all. As Justice Jackson had
emphasized, the United States was “not prepared to lay down a rule of crimi-
nal conduct against others which we would not be willing to have invoked
against us”® A second theme was the framing of the purposes of not only
the tribunal but the war itself as the preservation and expansion of Western
civilization, thus setting the stage for the universal application of a body of
law framed within the Western worldview. ™

The Nuremberg prosecutors sharply contrasted their understandings of
freedom, democracy, and human rights to Nazi practice, with French prosecu-
tor Fran¢ois de Menthon inverting the history of European colonial encoun-
ters and their racialization of the Other by asserting that with Nazi racialism,
“We are brought back . . . to the most primitive idea of the savage tribes. All
the values of civilization accumulated in the course of centuries are rejected,
all traditional ideas of morality, justice, and law give way to the primacy of
race. . . . The individual, his liberty, his rights and aspirations, no longer have
any real existence of their own.”* Somewhat ironically, then, the world order
that emerged from the defeat of the Nazis was framed as a triumph of Western
civilization, and the postwar structures of world governance hailed by Allied
leaders as the next stage in the implementation of Western ideals. There still
remained, however, the thorny problem of colonialism.

Decolonization

The twentieth century saw a remarkable transformation of political juris-
diction, from its opening years when European powers recognized only a
handful of non-European states as sufficiently “civilized” to participate in
a proposed world government, to the creation of the United Nations with
approximately fifty founding states, to its closing decade in which nearly
two hundred independent states were recognized. In 1945 the UN founders
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anticipated some additional members, but they did not envision a wholesale
transformation of colonies or “dependencies” into “civilized states,” as illus-
trated by the instructions given the architects of the UN Headquarters build-
ing to create a hall for the General Assembly which could eventually house
delegations from seventy countries, a number far short of its current mem-
bership.®® According to the United Nations’ “Decolonization Unit,” almost
one-third of the world’s population was “non-self-governing” in 1945, but
by 2002 eighty former colonial territories had been recognized as indepen-
dent.>*® These political changes were accompanied by dramatic transforma-
tions of international law and legal institutions in the postwar period. The
question to be explored, however, is the extent to which these structural
changes reflect continuities or discontinuities in colonial relations.

As the Allies initially formulated their vision of the new world order it
was not obvious that colonialism, even in its most explicit forms, would be
dismantled. Thus, for example, international law scholar Nathaniel Berman
points out that when Germany surrendered on May 8, 1945, the French took
to the streets to celebrate the triumph of democracy and “the right to be free
men.” On the same day, however, when celebrations of the Allied victory in
the French colony of Algeria included calls for decolonization, the French
military “respond[ed] ferociously and massively. Thousands of Algerians
[fell] to urban massacre and rural bombardment”* Initially the British and
French were adamant about retaining their colonial possessions, while the
Americans pushed for a “trusteeship” system, modeled on the League’s Man-
date System, that would give the United States greater access to the markets
and resources of former European colonies, while “lay[ing] hands chastely
on the Japanese islands in the Pacific”** Ultimately American leaders pro-
posed placing Allied territories in “trust” only with the agreement of their
governing power, emphasizing the notion of “self-government” rather than
“independence” to ensure British and French support.>

The U.S. proposals generally prevailed and the Charter described colonies
and mandated areas as “territories whose peoples have not yet attained a full
measure of self-government.” Reflecting the rhetoric of long-standing U.S.
policies toward American Indians, the British conception of its colonial “dual
mandate,” and the structure of the League of Nations’ Mandate System, the
UN Charter declared that colonial powers were endowed with “a sacred trust”
to promote the political, economic, social and educational well-being of “non-
self-governing territories,” including a commitment “to develop self-govern-
ment, to take due account of the political aspirations of the peoples, and to
assist them in the progressive development of their free political institutions,
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according to the particular circumstances of each territory and its peoples and
their varying stages of advancement.”>** Only eleven territories were placed
under the supervision of the Trusteeship Council, with Palau, “administered”
by the United States, the last to be recognized as independent.*>s However, the
establishment of the system, in conjunction with the UN’s emphasis on the
right to self-determination, lent considerable moral, political, and legal cur-
rency to the movements for independence that had always existed but devel-
oped increasing momentum during the postwar years.>*®

While those drafting the UN Charter had consciously distinguished “self-
government” from independence, many colonized nations had contrib-
uted troops to the war the Allies claimed was being fought for freedom and
democracy, and their peoples had been extensively exposed to both Allied
and Axis propaganda denouncing the evils of imperialism. During the subse-
quent Cold War, Western imperialist powers were also spurred to make con-
cessions to their colonies to counter the aid that the Soviet Union was giving
to decolonization movements.>” The genie of decolonization had been let
out of the bottle, and the formal structures of international governance irre-
vocably changed. Although the United Nations played a significant role in
the decolonization process,**® it must be recognized that neither the UN nor
the colonial powers themselves “granted” independence to “dependent” ter-
ritories; independence was hard won by colonized peoples, and usually only
reluctantly acknowledged after the fact by their colonizers.>® As Argentine
journalist Adolfo Gilly observed, in his 1965 introduction to political philos-
opher Frantz Fanon’s Studies in a Dying Colonialism, “The whole of humanity
has erupted violently, tumultuously onto the state of history, taking its own
destiny in its hands. . . . Liberation does not come as a gift from anybody.>°

In 1960 alone the independence of eighteen African states was acknowl-
edged by the United Nations.” By the end of that year the General Assem-
bly had passed its groundbreaking Resolution 1514 on the Granting of Inde-
pendence to Colonial Countries and Peoples, which stated that colonialism
(described as “the subjection of peoples to alien subjugation, domination
and exploitation”) constituted a denial of fundamental human rights; that all
peoples have a right to self-determination; that lack of “political, economic,
social or educational preparedness should never serve as a pretext for delay-
ing independence;” that “all armed action or repressive measures . . . directed
at dependent peoples” should immediately cease; and that power should be
unconditionally transferred to the peoples of non-self-governing territories
“in accordance with their freely expressed will and desire”2 Although the
resolution passed by an overwhelming vote of 89 to o, the U.S. joined the
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major colonial powers in abstaining, citing concerns about “the maintenance
of law and order” if independence were to be granted immediately.”

The right to self-determination had been recognized in the UN Char-
ter and was affirmed not only by the 1960 Declaration but also by common
Article 1 of the 1966 International Covenants on Civil and Political Rights
and on Economic, Social and Cultural Rights, other human rights treaties,*+
and by subsequent decisions of the International Court of Justice.?> Nonethe-
less, from the beginning, it was narrowly conceived and effectively limited to
conform to Western understandings of international law and human rights.
Although the number of new states recognized and admitted to UN mem-
bership was dramatic, this did not result in a reconstruction of international
law but instead an expansion of its Euroderivative structures to acknowledge
the newly independent entities as sufficiently “civilized,” in Western terms, to
be considered sovereign states. In addition to the issues attending this con-
struction of sovereignty, the legacy of colonialism was reflected in the fact
that, for the most part, the new states were defined by territorial boundaries
that had been arbitrarily imposed upon them by European powers. *¢

As legal scholar Makau Mutua summarizes, “the right to self-determina-
tion was exercised not by the victims of colonization but by their victim-
izers, the elites who control the international state system.”>” This control is
reflected in the two final provisions of the 1960 Declaration, which protected
“the national unity and the territorial integrity” of extant states. The day
after passing Resolution 1514 the General Assembly, under pressure from the
United States and the Soviet Union, passed Resolution 1541, which identified
three possible routes to self-government: independence, free association,
and integration with an independent state. Although it clarified that the lat-
ter two options were only acceptable if freely and voluntarily chosen by the
subordinated peoples, this caveat was, for all practical purposes, ignored by
the United States in its subsequent incorporation of Hawai‘i and its contin-
ued governance of Puerto Rico and its Pacific “possessions.”* More signifi-
cant, it spelled out principles for determining whether a territory should be
considered non-self-governing under the UN Charter, including an initial
presumption that such territories need to be “geographically separate”*® This
ensured that neither the Indigenous peoples of settler states nor any contigu-
ous territories that had been acquired by force would be subject to scrutiny
by the trusteeship council.

A core problem with the paradigm of decolonization established by the
United Nations and strongly supported by the United States was its unswerv-
ing dedication to transforming colonized territories into states that would
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assimilate into the international order already constructed by the colonial
powers. To the extent that these new states attempted to change extant legal
rules or institutions, or contested the “civilizing mission” of international law,
they were marginalized. > As a result, in the postwar period, colonial struc-
tures were replicated in many instances by the new states. As legal scholar Joel
Ngugi observes, using the UN’s emphasis on territorial integrity and its lim-
ited definition of “non-self-governing” people, “the concept of ‘internal sov-
ereignty’ would be employed by the new states to ‘incorporate and assimilate’
those whom the classical colonizers had “forgotten’ to ‘modernize’ . . . . [justi-
tying] the incorporation and assimilation of the communities that remained
deeply indigenous after the colonial encounter.”> Addressing the legacy of
colonialism became the problem of the formerly colonized, now relegated to
being “less developed” states or “minorities” within developed countries.

With the formation of the United Nations, the structures of world order had
been dramatically refashioned to accommodate the new presumptions that
all people were or would eventually be full citizens of sovereign states and
that international relations and law would be determined by the collabora-
tive efforts of and agreements between those states. Within the space of a
few decades the “problem” of colonialism had been defined away, the explic-
itly imperial world order transformed into a system in which all peoples
were to be self-governing and all states formally equal. Although the Euro-
pean states that had been major colonial powers collaborated with the new
“superpowers,” the United States and the Soviet Union, to maintain military
and economic domination in this new world order, international policies
and institutions capable of promoting global security, the rule of law, and
dramatically improved social well-being now existed. Although the United
States had singular influence over the establishment of these institutions, as it
gained political, economic, and military “superpower” status in the following
decades American leaders were also influential in undermining their poten-
tial, invoking the familiar themes of American exceptionalism to consolidate
hegemonic power. This dynamic is the subject of the following chapter.
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The New World Order and

American Hegemony

The peoples of the earth . . . look to the United States as never
before for good will, strength, and wise leadership. . . . [W]e
must embark on a bold new program for making the benefits
of our scientific advances and industrial progress available for
the improvement and growth of underdeveloped areas. . . . All
countries, including our own, will greatly benefit from a con-
structive program for the better use of the world’s human and
natural resources. . . . Slowly but surely we are weaving a world
fabric of international security and growing prosperity.
—President Harry S. Truman, Inaugural Address,
January 20, 1949

The United States is the world’s only superpower, combining
preeminent military power, global technological leadership, and
the world’s largest economy. Moreover, America stands at the
head of a system of alliances which includes the world’s other
leading democratic powers. At present the United States faces
no global rival. America’s grand strategy should aim to preserve
and extend this advantageous position as far into the future as
possible.
—Project for a New American Century,
“Rebuilding America’s Defenses,” September 2000

The half-century following World War II was an extraordinary
epoch accompanied by tremendous hopes for a world of true peace and secu-
rity. Structures were created, most notably the United Nations and its related
organizations, with the potential for containing the use of armed force to
limited and collectively agreed upon situations and for furthering the right
of all peoples to self-determination. Economic, social, civil, and political
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rights and responsibilities were recognized as critical to long-term security
and stability, and it appeared that the material effects of centuries of colonial
exploitation might be acknowledged and redressed, at least in some measure.
In assessing the apparent failure of these institutions to realize this potential,
two significant historical trends bear consideration. The first is the transfer of
responsibility for addressing the consequences of colonialism from interna-
tional political organizations such as the UN General Assembly, in which all
states—if not all peoples—had a voice, to international financial institutions
such as the International Monetary Fund and the World Bank, institutions
controlled by an elite group of already powerful countries. The second is the
failure of the United States to participate meaningfully in the structures of
global governance which it had gone to such lengths to establish and shape,
thereby rendering them largely ineffectual.

This chapter begins with the paradigm of “development” that emerged
during the second half of the twentieth century, as former colonial powers
were pressured to recognize newly independent states as sufficiently “civi-
lized” to participate in international political institutions, and the ways in
which this framing served to perpetuate inequities within the global order. It
then addresses in some detail the mixed messages the U.S. has sent the inter-
national community since the end of World War II by both relying upon and
participating in international institutions and multilateral treaties and initia-
tives, and simultaneously claiming that many aspects of this system should
not apply to the U.S. The final section considers whether this approach has
succeeded in creating a viable status quo for the world or even the United
States, examining some of the indices that need to be accounted for in assess-
ing the success of the structures of world governance and “development” that
have been implemented by the Western powers. The chapter concludes with
the recognition that even a cursory overview of these contemporary realities
suggests the need to take a far more critical approach not only to particular
U.S. or multinational policies but also to the ideology underlying American
exceptionalism.

The New World Order and Its Doctrine of Development

In his January 1949 Inaugural Address, President Harry Truman described
the struggle being waged against communism by Western forces of free-
dom and democracy and pledged that the United States would continue its
“unfaltering support” for the United Nations, maintain programs for “world
economic recovery, “strengthen freedom-loving nations against the dan-
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gers of aggression” through collective security agreements, and make “our
scientific advances and industrial progress available for the improvement

»y

and growth of underdeveloped areas”” Truman thus inaugurated the “era of
development,”> simultaneously pushing the issue of poverty to center stage
by emphasizing that “more than half the people of the world are living in
conditions approaching misery.

Completely erasing the history of colonial exploitation, he described the
problem as one that was natural and inevitable to “underdeveloped” areas
but capable of being remedied by Western science and technology.* This
depiction of both the problem and the solution quite accurately summarized
the philosophy of modernization and development that would dominate
international relations for the next half-century.? This framing contained, of
course, all the presumptions of the classic colonial model in which the Other
lags behind on the inexorable, linear, and universal path of modernization
and progress. In 1948 the World Bank began quantifying development in
strictly monetary terms, equating per capita income with “underdevelop-
ment” and disempowering alternative understandings of social well-being
or internally generated, culturally rooted methods of ensuring collective
survival.®

This approach began to be institutionalized in 1960 when, at President
John E Kennedy’s request, the UN General Assembly announced the first
Development Decade. The program’s goal was for each “underdeveloped”
country to achieve at least 5 percent annual growth in national income by the
end of the decade, aided by contributions of capital and aid of approximately
1 percent of the national income of each “developed” country” The first
decade’s goals were not met, but rather than questioning the project itself,
the UN simply gave the three subsequent “development decades” somewhat
less ambitious goals.® Even when the United Nations Educational, Scientific
and Cultural Organization (UNESCO) decided that “endogenous develop-
ment” was the solution, it presumed that economic growth was necessar-
ily the goal rather than recognizing that, in the words of Mexican scholar
Gustavo Esteva, “if the impulse is truly endogenous, that is, if the initiatives
really come out of the diverse cultures and their different systems of values,
nothing would lead us to believe that from these would necessarily arise
development—no matter how it is defined—or even an impulse leading in
that direction

Having thus defined the problem as one of poverty, and the solution as
development, the focus of international institutions now turned to control
over the economic resources.
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Contesting Control over Economic Resources

The paradigm that emerged in the postwar decades not only presumed
“development” as a universal goal but attempted to erase the role played
by the international institutions of imperialism in the impoverishment or
“underdevelopment” of colonized peoples. The “progress” of former colo-
nies was to be measured strictly in Western economic terms, yet the extent
to which they had been stripped of their wealth (as measured in the same
terms) was disregarded; similarly ignored was the extent to which the West-
ern powers had relied upon the exploitation of the resources of these colo-
nies for their own development.”® It was as if the historical slate had been
wiped clean at the moment the former colonies were recognized as new
states; they were now simply “backward” or “less developed,” and those who
had become powerful at their expense would create institutions to “aid” in
their development.”

The historical record had been erased, that is, except to the extent that the
colonial powers insisted that new states abide by the leases and concession
agreements entered into, often under duress, prior to their independence.”
The 1941 Atlantic Charter had described a world order in which all states
would have equal access “to the trade, and to the raw materials of the world,”
thus “characteriz[ing] the resources of the mandate territories as somehow
belonging to humanity as a whole” Former colonies would be recognized as
legitimate states only if they agreed to abide by established international law.
This was, of course, the law that had legitimated the appropriation of their
resources and now, under its doctrine of state succession, insisted that they
comply with agreements entered into by their former colonial rulers. Nation-
alization of resources was permissible only upon payment of “just” compen-
sation, determined by standards established when colonized territories had
no say in the legal system.™

The newly independent states recognized that their ability to survive
and prosper depended on controlling their own resources. They used their
power in the General Assembly to contest what they perceived as preda-
tory legal rules, ensuring that the General Assembly’s 1960 Resolution 1514
on Decolonization “affirmed” that “peoples may . . . freely dispose of their
natural wealth and resources”™ A 1962 resolution declared that the “right of
peoples and nations to permanent sovereignty over their natural wealth must
be exercised in the interest of their national development and the well-being
of the people concerned® Its provision for nationalization was ambigu-
ous, however, providing that “appropriate compensation” was to be paid “in
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accordance with the rules in force in the State taking such measures in the
exercise of its sovereignty and in accordance with international law;” the lat-
ter phrase having been insisted upon by the United States and Britain.” Just
as American Indians had been deemed sovereign enough to alienate their
lands through treaties, but not sovereign enough to insist that the United
States adhere to those treaties,” the colonies becoming independent in the
post-World War II era had not been recognized as sovereign enough to pre-
vent colonial occupation and expropriation but were now deemed to have
had just enough sovereignty to have alienated their natural resources.”

In the early 1970s a number of Third World leaders associated with the
“Non-Aligned Movement” attempted to rectify this contradiction by launch-
ing a New International Economic Order (NIEO).>* They succeeded in get-
ting the General Assembly to declare the existence of the NIEO and to pass
a related program of action and a Charter of Economic Rights and Duties of
States.* Among other things, the Charter removed reference to international
standards of compensation for the nationalization of foreign property, pro-
viding instead that in the absence of other agreement, national law would be
applied.” The United States was one of just six states voting against the Char-
ter, which otherwise received overwhelming support in the General Assem-
bly, particularly among smaller and newly recognized countries.”

The world’s most economically powerful countries refused to acknowledge
that this attempt to restructure economic relations between the “developed”
and “developing” areas—often termed North and South—had any binding
effect. The United States and its allies relied upon the international law previ-
ously developed by the exclusive club of “civilized” states to argue that devel-
oping countries could not be treated more preferentially than developed
ones, that the NIEO Charter’s concept of collective economic security was
without legal basis, and that settled law required full and prompt compensa-
tion for foreign property that was nationalized. Further, they maintained that
nonbinding resolutions of the General Assembly could not change custom-
ary law without their consent.>

As Antony Anghie explains, however, the Northern states went beyond
enforcing extant law to develop new rules intended to undermine attempts
by recently recognized states to exercise sovereignty over their natural
resources. Traditionally contracts with private entities had been governed
by the laws of the country in which they were doing business.” In the mid-
1970s, as disputes arose over oil contracts with Arab states, international
arbitral tribunals began announcing a “new” international law of contracts
privileging Western notions of private property. This law essentially gave the
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private corporations doing business in “foreign” countries a quasi-sovereign
status by declaring that the agreements they had entered into were not sim-
ply contracts subject to the host country’s domestic law but, instead, inter-
national agreements subject to an amalgamation of private contract law and
international law governing treaties.>

In many respects this legal shift represented the importation of the con-
struct of civilization into contemporary economic policies and institutions,
as illustrated not only by the development of the new international com-
mercial law but also by the evolution of the international financial institu-
tions that have come to dominate relations between the global North and
South. By the late 1970s, the global economic growth that had been prom-
ised since the end of World War II had not materialized, the most pow-
erful states had successfully blocked any fundamental legal or structural
change that might have at least narrowed the gap between the richest and
poorest states, and, with the debt crisis of the 1980s, “many Third World
governments were now pleading for sufficient funds to stay afloat rather
than demanding economic and political concessions”> At this point effec-
tive control over development shifted away from the political venues of UN
organs to the financial institutions conceived at the United Nations Mon-
etary and Financial Conference held at Bretton Woods, New Hampshire, in
1944, and revitalized in the mid-1970s.%®

The Expanding Influence of International Financial Institutions

The most significant of the Bretton Woods institutions were the Interna-
tional Monetary Fund (IMF) and the International Bank for Reconstruction
and Development (IBRD), also known as the World Bank. The IMF had
been established to encourage global economic growth and trade by stabiliz-
ing currency exchange rates and providing short-term financing;* the World
Bank was to facilitate economic rebuilding in Europe after World War II by
providing the capital needed for reconstruction, relief, and economic recov-
ery.* Shortly after the war the United States implemented its “Marshall Plan”
for financing European reconstruction, leaving the IBRD to focus on the
“less developed” countries.” Because the IBRD was designed to make long-
term loans at near-market rates for which the poorest countries failed to
qualify, in 1960 the International Development Association (IDA) and vari-
ous regional development banks were created to provide “soft loans” at lower
rates.> A third Bretton Woods institution, the proposed International Trade
Organization, did not materialize, although attempts to create it did result in
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the General Agreement on Tariffs and Trade (GATT) which eventually led to
the creation of the World Trade Organization.?

The transfer of “development” functions from UN organs to the IMF and
the World Bank signaled a significant shift in political as well as economic
power. The United Nations, with its commitment to the equality of states and
its “one nation, one vote” policy, is formally structured as a democratic insti-
tution. Although most states are members of the IMF and the World Bank,
these entities lack democratic constraints, as their voting power is deter-
mined by the member state’s contribution or capital subscription which, in
turn, depends on the country’s relative economic size—a structure that was
unsuccessfully challenged by the UN General Assembly.* When the IMF
and IBRD were established, the U.S. controlled about one-third of the vot-
ing power in each,” and although this share has dropped to about 17 per-
cent,* the United States effectively has veto power over any policy changes,
for the Articles of Agreement of either organization can only be changed by
agreement of three-fifths of the members, who must collectively control 85
percent of the voting power.” Unlike most treaty-based international institu-
tions, each organization preserves the right to interpret its Articles of Agree-
ment without appeal to any outside court, tribunal, or arbitral process.*®

This very rigid governance structure of the world’s primary financial insti-
tutions was justified initially on the grounds that they were to be involved
only in economic, not political, activity. Thus, for example, the charter of the
IBRD, which is almost identical to that of the IDA, provides that loans are to
be granted with “due attention to considerations of economy and efficiency
and without regard to political or other non-economic influences or consid-
erations,” and that the Bank is not to “interfere in the political affairs of any
member” nor “be influenced in their decisions by the political character” of
the member(s).* Lending decisions have, however, always been politicized.
During the 1960s the World Bank invoked the prohibition on political involve-
ment to ignore UN resolutions requesting that it refrain from making loans to
South Africa and Portugal because of their policies of apartheid and contin-
ued colonialism,* but during this same period loans were used strategically to
support regimes perceived to be anticommunist. Thus, for example, Nicaragua
received ten loans during the 1950s when its government worked closely with
the U.S. military, whereas Guatemala, which had a much larger population,
received none at all until its supposedly communist leaders were ousted.*

Over the next several decades IMF and World Bank policies and practices
began to overlap as they focused increasingly on “less developed” countries
unable to obtain loans from more conventional sources.* Simultaneously

The New World Order and American Hegemony | 201



both institutions began to impose conditions on borrower states reminiscent
of those employed by the Mandate System to require economic and, eventu-
ally, social and political restructuring. In the mid-1970s the IMF began mak-
ing medium-term loans to poorer countries, and by the 1980s it was lending
almost exclusively to Third World states.® By then the Bank, which had pre-
viously concentrated on project-specific, long-term loans, was also offering
medium-term “structural adjustment” loans conditioned on the implemen-
tation of changes purportedly necessary to address the underlying causes of
the recipient state’s economic deficit.* These conditions often entailed devas-
tating cutbacks in government spending, and therefore in health, education,
employment, and welfare programs.*

Even though the loan programs of the international financial institutions
have been no more successful than the “development decades” of the United
Nations in eliminating malnutrition and unemployment or otherwise clos-
ing the gap between “developed” and “developing” countries, their power
has continued to grow. In fact, the failure of IMF and World Bank policies
to achieve their stated goals has been used to extend their influence more
intrusively into all sectors of society.* Their working definition of “economic
considerations” has grown to include political and social factors, and now
incorporates assessments of environmental policies, human rights, and
“governance”¥ Law professor and former IMF counsel John Head notes
that “today it is common to find these institutions requiring their borrow-
ing member countries to accept and adhere to prescribed policies on envi-
ronmental protection, indigenous peoples, involuntary resettlement, gover-
nance, corruption, public participation, the role of women in development,
and poverty reduction#* As a result of “mission creep,” he concludes that the
multilateral development banks “should be regarded as having been trans-
formed from financial institutions into regulatory agencies”# This regula-
tory function is particularly significant because, by the end of the twentieth
century, two-thirds of all states, representing about half the world’s popula-
tion, were indebted to international financial institutions.®

By the 1990s the World Bank, IMEF, and their regional variants were fram-
ing their development policies in terms of “democratization” and “good gov-
ernance;,” based on the theory that deficiencies in these areas—rather than,
say, neocolonialism and its attendant economic exploitation—were the cause
of underdevelopment. The failure of the previous decades’ development initia-
tives to reduce poverty or improve living conditions did not lead to questioning
of the project, or to structural adjustment of the international economic sys-
tem itself, but rather to intensified efforts to “modernize” the global South.”* In
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many ways the development paradigm currently shaping international political
and economic policy can be understood as an extension of the mandate system
in which colonized territories could only hope to be recognized as indepen-
dent by allowing intense micro-management of their social and political insti-
tutions by the Western mandatories.” Although now formally recognized as
self-governing, these newer states (much like American Indian nations) can
often survive only by surrendering any real sovereignty they might have to the
institutions that control their economic survival and, often, their political lead-
ership.® The alternative, in many cases, is to be deemed a “failed state,” suscep-
tible to political and military, as well as financial, intervention.>

Human Rights and Development

The institutional focus on good governance has merged into—and exer-
cises considerable influence over—the international human rights law that
took center stage in the era immediately following World War II. The contem-
porary “age of rights,” as Louis Henkin has termed it,” can be traced, in some
respects, to the Nuremberg Tribunal with its articulation of “crimes against
humanity” and its insistence that certain critical human rights can and will
be enforced by the international community, regardless of a state’s domestic
laws.>* More fundamental, as the world was shifting away from an explicitly
colonial order, the liberatory potential of decolonization was channeled into
what now falls under the rubric of human rights, and it was incumbent upon
the former colonial powers to respond to the reality that much of the decolo-
nization movement was framed in terms of civil and political rights, social
and racial equality, access to education and health care and, most important,
the right to self-determination.”

From the beginning, the form and substance of the rights at issue have
been contested, with the industrialized, capitalist states of the First World
emphasizing civil and political rights, and the Second World of purport-
edly communist or socialist states arguing for the primacy of economic and
social rights.>* More significant than the particular rights at issue, however,
has been the struggle over the framework itself. During the Cold War both
sides claimed to support self-determination for the Third World,* but each
emphasized that the rights at issue were those “granted” to peoples by the
centralized power of the modern state. Neither the statist model nor the
construct of development were challenged by the great powers, leaving “self-
determination” a hollow promise, especially for the Indigenous peoples of
the “Fourth World¢
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For formerly—and still—colonized peoples, the human rights frame-
work has succeeded in shifting the terms of the discourse and occasionally
improving their conditions of life in limited ways. Human rights advocates of
the 1970s emphasized that all peoples had not only “needs” but “rights,” and
that development programs which focused solely on economic indices were
inadequate.® As noted above, it is now undisputed that at least in theory
“all peoples have the right to self-determination.”®* Treaties prohibit geno-
cide, slavery, apartheid, and torture, and these principles have come to be
accepted as jus cogens or preemptory norms of customary international law.®
It is recognized that all persons are entitled to fundamental human rights
“without discrimination of any kind, such as race, colour, sex, language,
religion, political or other opinion, national or social origin, property, birth
or status”** Multilateral conventions protect the rights of women, children,
and racial and ethnic groups,® and more specific treaty regimes have been
or are being developed to protect the rights of immigrants, stateless persons,
and prisoners, and to prohibit disappearances, sex trafficking, and the use of
child soldiers. And after a quarter-century of pressure from a broad alliance
of Indigenous groups, in September 2007 the UN General Assembly finally
approved the Declaration on the Rights of Indigenous Peoples.”

Yet one only has to read the daily paper to know that this rapidly evolving
body of law and the organizations that monitor, enforce, and promote it have
not eliminated widespread and persistent violations of human rights. None-
theless the expectations of much of the world’s people have changed dramati-
cally, and the visions articulated through international institutions contain a
liberatory potential that had been denied, at least to non-European peoples,
in the explicitly colonial world order that prevailed a few decades ago. Under
the mantle of “human rights,” however, the battles continue between those
who frame these rights within a trajectory of human progress represented by
Western civilization, and those who would use the space created by expanded
understandings of human rights to contest the linear, Euroderivative model
of “modernization” and “development” that is thrust upon them.

Human rights are purportedly integrated into the programs of the interna-
tional financial institutions, but because economic development is presumed
to require a “free market” and the sacrifice of current benefits for long-term
gain, those in the “less developed” world are informed that some hardships
must be accepted in the interest of their future economic and social well-
being.®® Thus these institutions tend to follow the United States’ lead in
emphasizing what are sometimes termed “negative” rights—for example, the
right of individuals to be free from undue interference in either their per-
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sonal liberties or their property rights; “rights” as envisioned in this context
certainly do not extend to social movements that seek to implement visions
at odds with neoliberal Western understandings of political democracy or
market economies.®

Given the United States’ predominating influence in both UN organiza-
tions and international financial institutions, and its recently acquired sta-
tus of the world’s sole remaining superpower, it is not surprising that both
the framework of rights emphasized in major human rights treaties and
the rights considered essential to “development” are those “core” civil and
political rights long recognized in Angloamerican jurisprudence. As Makau
Mutua notes, both the Universal Declaration of Human Rights and the Inter-
national Covenant on Civil and Political Rights—where these rights are most
prominently articulated—are considered universally applicable, but in fact
they are “derived from bodies of domestic jurisprudence developed over sev-
eral centuries in the West” and represent “attempts to universalize civil and
political rights accepted or aspired to in Western democracies.””

This emphasis has led many in the global South and, in particular, many
Indigenous peoples to view the contemporary human rights regime as a
“Trojan horse,” to borrow the phrasing of Gustavo Esteva and Madhu Suri
Prakash, designed to impose Western cultural and political values upon their
societies, thereby denying them the opportunity for meaningful exercise of
their rights to self-determination.” These issues are embedded in most con-
temporary debates over the appropriate role of international law and institu-
tions, bringing to a head the tensions between those peoples who have been
excluded from, or colonized by, the international legal system for centuries
and those who have molded its laws and institutions in the name of expand-
ing “civilization.” This sets the stage for a discussion of American exception-
alism in the contemporary era, where U.S. foreign policy has been framed in
terms of its support for democracy and the rule of law.

Mixed Messages:
American Unilateralism and Multilateralism in Tension

In 1950 a highly influential report to the National Security Council com-
monly known as NSC 68 stated that the United States’ “overall policy at the
present time may be described as one designed to foster a world environ-
ment in which the American system can survive and flourish. It therefore
rejects the concept of isolation and affirms the necessity of our positive par-

ticipation in the world community” It continued by noting that it was this
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goal which “gave rise to our vigorous sponsorship of the United Nations.””
Since that time, however, the United States has developed a reputation, even
among its allies, for acting unilaterally, and often hypocritically, with respect
to international law, a reality it was forced to confront rather abruptly in
2001 when it lost its seat on the UN Human Rights Commission for the first
time since 194773 Even as American leaders have continued to emphasize the
importance of bringing democracy and the rule of law to all peoples, they
have exempted the United States quite regularly from the international legal
regimes they played an instrumental role in creating. Thus, for example,
U.S. officials have repudiated the International Criminal Court; announced
a new doctrine of “preemptive” war which, to all appearances, violates the
UN Charter;* and opined that the Geneva Conventions are “obsolete” and
can be considered optional”> Since the attacks of September 11, 2001, U.S.
officials have “disappeared” and arbitrarily detained U.S. citizens, permanent
residents, and foreign nationals alike in violation of American obligations
under both treaties and customary international law, and subjected prison-
ers to practices condemned internationally and domestically as torture.”® In
light of the dominant role played by the United States in establishing the
financial, political, and military structures through which global power is
now exercised and international law defined, the question becomes why it
would put such effort into creating a legal regime only to reject it in so many
respects.

U.S. representatives have cited the exigencies of a newly identified threat
of global terrorism to explain away these particular deviations from interna-
tional law, invoking the familiar argument that extant rules are inadequate
to preserve the United States and, more generally, Western civilization from
the ravages of barbarism.”” As many observers pointed out, however, these
actions are quite consistent with U.S. practice through much of the twenti-
eth century, when terrorism was not considered a major threat. One could
go back, of course, to the efforts of the Wilson administration to shape the
terms of the Versailles Treaty and establish the League of Nations, and the
Senate’s refusal to ratify that treaty, thereby precluding American partici-
pation in the League or the Permanent Court of International Justice.”® In
the era following World War II, with the establishment of so many more
global institutions and multilateral treaty regimes, the pattern of intense U.S.
involvement in the formative stages followed by inconsistent participation
in the result has emerged with much greater clarity. This section considers
these practices in the arenas of international courts, treaties, and military
engagements.
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Acceptance and Rejection of International Courts

The International Court of Justice

As noted in chapter 7, as World War II drew to a close the United States
lobbied vigorously for the creation of a new international court with compul-
sory jurisdiction. Having ratified the UN Charter, the United States was, by
its terms, a party to the Statute of the International Court of Justice.” How-
ever, almost immediately moves were made by American officials to limit the
Court’s jurisdiction over the United States. The IC] Statute gives the Court
jurisdiction over certain disputes involving international law over matters
not within the domestic jurisdiction of a state and makes the Court the final
arbiter of disagreements concerning its jurisdiction.® It further provides that
states parties to the Statute may recognize the Court’s jurisdiction as com-
pulsory in relation to other states that have made a similar commitment, an
option ratified by the U.S. Senate. In so doing, however, the senators added a
proviso reserving for the United States the right to decide whether a matter
was within its domestic jurisdiction, thereby directly contravening the juris-
dictional provision of the Statute and, as Senator Claude Pepper argued, dis-
regarding the principle “fundamental in law that no one can judge his own
case”® Ultimately, however, this proved to be a moot point, as the United
States withdrew its accession to this proviso when it appeared likely to lose a
case before the IC].

In 1984 Nicaragua filed claims with the IC] charging the United States with
supporting mercenaries (the “contras”) engaged in armed attacks intended
to overthrow the Nicaraguan government in violation of the UN Charter,
the Charter of the Organization of American States, and customary inter-
national law.** Faced with a case it was likely to lose, the Reagan administra-
tion questioned the integrity of the Court, unsuccessfully contesting its juris-
diction and refusing to participate in hearings on the merits of Nicaragua’s
claims. The United States then withdrew its agreement to submit to the com-
pulsory jurisdiction of the IC]J, but the withdrawal did not take effect before
the Court had concluded that the United States had violated international
law by financing, supplying, and training the contras and by using its Central
Intelligence Agency to mine Nicaraguan waters and attack Nicaraguan ports
and oil facilities.® Since then, the United States has only acknowledged ICJ
jurisdiction on a case-by-case basis.
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The International Criminal Court

In addition to being the primary moving force behind the International
Court of Justice, American representatives were also key to the establish-
ment of the Nuremberg Tribunals, insisting that the Axis war criminals be
tried rather than summarily executed.** Anxious to legitimate the princi-
ples established at Nuremberg, the UN General Assembly asked its newly
appointed International Law Commission to draft an international crimi-
nal code and a statute to establish an international criminal court.” After
fifty years of work, the 1998 Rome Statute of the International Criminal
Court (ICC) was signed by the representatives of 120 states; by 2002 it had
been ratified by the requisite minimum of 60 states and the ICC officially
came into existence.® The United States was intimately involved in negotia-
tions at the Rome Conference, intent on ensuring that U.S. consent would
be required before U.S. nationals could be prosecuted. This provision was
rejected by the drafters, and the United States initially voted against the
Rome Statute in 1998 but continued to lobby—unsuccessfully—for special
protections. President Bill Clinton finally signed the treaty on December
31, 2000, the last day it remained open for signature, but soon after tak-
ing office President George W. Bush “unsigned,” thereby clarifying that the
United States had no intention of acknowledging the jurisdiction of the
criminal court.”

As Lynn Sellers Bickley notes, coming upon the heels of U.S. support for
the ad hoc criminal tribunals established by the UN with regard to Rwanda
and the former Yugoslavia, and its advocacy of a permanent court to prose-
cute “mass killings, mass rapes and other atrocities,” the United States’ refusal
to become a party to the Rome Statute “represented a stunning setback” for
its allies, leaving it “in the company of strange bedfellows with questionable
human rights records such as Cuba, Libya, Iraq, China, Qatar, and Israel”®
Undersecretary of State John Bolton, who was later appointed U.S. Ambassa-
dor to the United Nations, illustrated how far the United States had departed
from its earlier advocacy of the court when he stated, “Whether the ICC
survives and flourishes depends in large measure on the United States. We
should therefore ignore it in our official posture, and attempt to isolate it
through our diplomacy, in order to prevent it from acquiring any further
legitimacy or resources”® Subsequently the U.S. began implementing this
proposal by passing domestic legislation declaring that no U.S. officials or
military personnel would be subject to ICC jurisdiction and negotiating
numerous bilateral treaties in which the other states parties agree not to refer
any U.S. citizen to the ICC for prosecution.*
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Summarizing the history of the United States’ relationship to international
criminal courts, legal scholar John Cerone concludes that the U.S. has “tended
to support” these courts “where the U.S. government has (or is perceived by
U.S. officials to have) a significant degree of control over the court, or where
the possibility of prosecution of U.S. nationals is either expressly precluded
or otherwise remote,” and that when assured that prosecution of Americans
is unlikely, “it will engage in a balancing of interests to determine its level of
support or opposition.” In analyzing the range of factors that influence U.S.
decisions in this context, Cerone notes that two factors underlying American
resistance to such courts are a “belief in the superiority of the US justice sys-
tem, and U.S. governance generally;” and a “belief that the U.S., in light of its
global pre-eminence, activities and responsibilities, is not similarly situated
to other states, and that therefore its agents should not be subject to the same
constraints and legal liabilities as those of other states”** These, of course, are
foundational premises of the ideology of American exceptionalism.

U.S. Participation in Treaty Regimes

The pattern of strong American participation in the drafting of treaties
and the creation of international institutions followed by withdrawal from
or significant restriction of support for such entities has not been limited to
international courts, or to the administrations of Ronald Reagan and George
W. Bush. Since World War II the United States has promoted itself as the bas-
tion of human rights while contemporaneously refusing to ratify basic human
rights treaties, or doing so subject to numerous reservations, a practice often
denounced as hypocritical. The standard American response has often been
that it is reasonable to exempt itself from obligations to which it holds others
because it has a higher or more evolved domestic legal and political system
which provides adequate, even superior, protection of these rights.

The Genocide Convention

The most striking case of the push-pull dynamic of U.S. participation in a
human rights treaty regime may be that of the Genocide Convention, a treaty
that the UN, upon its establishment, considered a top priority.® The term
“genocide” was coined by Polish legal scholar Raphael Lemkin in the 1930s to
describe the practices engaged in by the Third Reich that went beyond mass
murder to the political, economic, social, cultural, and biological destruction
of groups defined by race, religion, or other characteristics, and to criminal-
ize “preparatory” acts, including propaganda intended to incite genocide,
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as well as directly genocidal conduct.** Even as Lemkin began drafting the
treaty at the request of the UN’s Economic and Social Council the United
States lobbied to narrow its scope, obtaining, among other concessions, the
elimination of “cultural genocide” from its terms in exchange for the limi-
tation of socioeconomic factors deemed problematic by the Soviet Union.”
Ultimately, largely as a result of U.S. pressure, the convention’s definition of
genocide was constrained to “any of the following acts committed to destroy,
in whole or in part, a national, ethnical, racial, or religious group, as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on members of the group conditions of life calcu-
lated to bring about its physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.”>*

In addition to genocide itself, the convention made punishable conspiracy,
direct and public incitement, and attempts to commit genocide, as well as
complicity in genocide.”

The Genocide Convention was adopted in December 1948 and entered
into force just over two years later.”® Although President Truman signed the
convention in 1949, it was effectively quashed by the Senate Committee on
Foreign Relations, which failed to present it to the full Senate for ratification.
In 1970, faced with growing criticism of the United States’ war in Vietnam,
President Richard Nixon resubmitted the Genocide Convention to the Sen-
ate, but again it was stalled.**® The convention’s ultimate ratification in 1988—
forty years after it was finalized—was conditioned by a package of two reser-
vations, five “understandings,” and a declaration which, in the eyes of many
legal scholars, were incompatible with the object and purpose of the treaty,
and therefore invalid under international law.** Why was the United States,
which had insisted on the prosecution of Nazi leaders for their crimes against
humanity, so reluctant to commit itself to a treaty which, in the words of
the International Court of Justice, had been “manifestly adopted for a purely
humanitarian and civilizing purpose” and was intended to codify a norm of
customary law acknowledged as universally binding?* A brief exploration
of this question sheds considerable light on subsequent U.S. practice.

During this period there was much talk among elected officials about the
need to protect American sovereignty from communist-dominated instru-
ments of world government, a discourse often framed in terms casting the
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United States as the world’s exemplar of civilization. As Georgia Senator
Walter E. George said, “I don't think the peoples of the earth are in any posi-
tion where they can tell this great people on morals, politics and religion,
how they should live. I still feel that we are ahead of them in that respect, and
I would hate to bind ourselves* Striking closer to home than the thought of
Bolsheviks overrunning the country was the concern that international scru-
tiny would undermine another significant aspect of the American status quo,
its racial hierarchy.”** As one representative of the American Bar Association
(ABA) said during hearings on the Genocide Convention, “I leave it to your
imagination as to what would happen . . . if subversive elements should teach
minorities that the field of civil rights and laws had been removed to the field
of international law?'*s

“Minorities,” of course, did not need to be “taught” this lesson. Just as
Haudenosaunee leader Deskaheh had attempted to present Iroquois claims
to the League of Nations, those targeted by U.S. policies of internal colonial-
ism, genocide, and slavery had always recognized their illegality.*® The only
question was whether the new forum embodied in the United Nations would
be available to those who now contested these practices in their twentieth-
century forms, including legalized apartheid and widespread lynchings. Afri-
can American scholar and activist W. E. B. DuBois drafted petitions submit-
ted to the UN by the National Negro Congress and the National Association
for the Advancement of Colored People in 1946 and 1947 and in 1951 Paul
Robeson and William L. Patterson of the Civil Rights Congress presented
a third titled “We Charge Genocide: The Crime of Government Against the
Negro People”” Although the UN took no action, the petitions proved to be
a significant embarrassment to the United States, strengthening resistance
in the U.S. to ratification of the Genocide Convention while simultaneously
providing momentum to the growing movement for civil rights.**

Human Rights Conventions and the Bricker Amendment

Other human rights treaties have faced similar opposition from U.S. law-
makers. Soon after the UN Economic and Social Council was created, it estab-
lished a Human Rights Commission, initially chaired by Eleanor Roosevelt
and charged with drafting a declaration of human rights, a treaty codifying
those rights, and a program for their implementation.' Its first product was
the Universal Declaration of Human Rights, adopted by the General Assem-
bly in 1948. Prior to identifying specific rights it states that “recognition of
the inherent dignity and equal and inalienable rights of all members of the
human family is the foundation of freedom, justice and peace in the world”
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and proclaims it “essential, if man is not compelled to have recourse, as a last
resort, to rebellion against tyranny and oppression, that human rights should
be protected by the rule of law”° U.S. leaders generally supported passage of
the Declaration, perhaps because they did not believe it to be legally binding,
but they were much more resistant to the Covenant on Human Rights which
was to codify its principles.™

U.S. representatives were successful in getting most of their proposals
included in the draft Covenant on Human Rights, but the proposed treaty gen-
erated even more anxiety among U.S. lawmakers than the Genocide Conven-
tionhad. ABA president Frank Holman lobbied tirelessly against the Covenant,
citing it as the foundation for a communist-inspired world government that
would undermine American freedom.”* William Fleming wrote articles for
the ABA Journal claiming that the Covenant would destroy the basic rights of
Americans by, among other things, its promotion of “extreme egalitarianism.
One of Fleming’s arguments illustrates the extent to which American excep-
tionalism undergirded these debates, allowing its advocates to participate in
multilateral initiatives while refusing to be bound by their results: “The efforts
of the United States to bestow the blessings of liberty on the world as a whole
have boomeranged. The crusading missionary returning home from abroad
finds himself converted to the creed of the nonbelievers to whom he was sup-
posed to teach the gospel! What a spectacle, ludicrous and tragic at once”

Although the General Assembly had declared that economic and social
rights were “interconnected and interdependent” with civil and political
rights, under U.S. pressure the Commission ultimately agreed to split the
Covenant into two separate treaties, one addressing civil and political rights,
the other economic, social, and cultural rights."* Even so, the U.S. took only
belated and partial action on these treaties.

Attempting to prevent the US. from becoming a party to any human
rights treaty, in the early 1950s Ohio Senator John Bricker introduced several
proposals to amend the U.S. Constitution. Among other things, his proposed
amendments would have required Congress to pass implementing legislation
before any treaty provision could be domestically enforced, thus ensuring that
no treaty would be considered self-executing under the Supremacy Clause of
Article VI. The effect would have been to subordinate treaties to federal law,
strengthen states’ rights, and transfer significant foreign affairs powers from
the executive to the legislature.” Ultimately the amendment was defeated, but
only after Secretary of State John Foster Dulles promised that the Eisenhower
administration would not ask the Senate to ratify any human rights treaty, a
policy that was to have a lasting effect on American foreign policy."®
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Ratifications Contingent on Exceptionalist Reservations

In 1963 President John E. Kennedy sent three treaties to the Senate for rati-
fication: a supplement to the 1926 Slavery Convention, to which the U.S. was
already a party; a treaty on the political rights of women; and a convention
on the abolition of forced labor. His intent, apparently, was to ease into a
reintroduction of the Genocide Convention and the two major human rights
covenants.”” However, none of the treaties was even considered by the Senate
until 1967 when it ratified the Supplementary Slavery Convention. The Con-
vention on the Political Rights of Women was not ratified until 1975, and the
ILO Convention on the Abolition of Forced Labour in 1991.1%

As noted above, President Richard Nixon sent the Genocide Convention
to the Senate for its advice and consent, where it was debated periodically
until finally ratified in 1988.% In 1977 President Jimmy Carter signed the
American Convention on Human Rights, as well as the International Cov-
enant on Civil and Political Rights (ICCPR) and the International Covenant
on Economic, Social and Cultural Rights (ICESCR). The following year these
were transmitted to the Senate, along with the International Convention on
the Elimination of All Forms of Racial Discrimination (ICERD), which had
been signed by President Lyndon Johnson in 1966. Ratification again met
with significant resistance, and the Bricker Amendment was reintroduced.
Ultimately two of these conventions were ratified, the ICCPR in 1992 and
the ICERD in 1994, but, as of 2009, neither the American Convention on
Human Rights nor the ICESCR has been ratified. The U.S. has signed and
ratified the Conventional Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, but still is not a party to the Con-
vention on the Elimination of All Forms of Discrimination against Women
or the Convention on the Rights of the Child. The latter, notably, has been
ratified by all UN member states with the exception of the United States
and Somalia which, for most of its recent history, has not had an effective
government.”°

Perhaps most significant, all the submissions and ratifications have been
accompanied by numerous reservations, declarations, and understandings
limiting the reach or interpretation of the treaties. Professor Louis Hen-
kin has summarized the “principles” underlying these qualifications to the
United States’ commitments as follows:

1. The United States will not undertake any treaty obligation that it will
not be able to carry out because it is inconsistent with the United States

Constitution.
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2. United States adherence to an international human rights treaty should
not effect—or promise—change in existing U.S. law or practice.

3. The United States will not submit to the jurisdiction of the International
Court of Justice to decide disputes as to the interpretation or application of
human rights conventions.

4. Every human rights treaty to which the United States adheres should be
subject to a “federalism clause” so that the United States could leave imple-
mentation of the convention largely to the states.

5. Every international human rights agreement should be “non-self-
executing”*

According to Henkin, Senator Bricker may have lost the battle but won the
war, for the reservations, understandings, and declarations that now accom-
pany U.S. ratification of any human rights treaty “achieve[d] virtually what
the Bricker Amendment sought, and more.”

This insistence on qualifying the United States” obligations with respect to
human rights law has done much to diminish its reputation internationally.
As law professor Johan van der Vyver observes, U.S. policies are perceived as
a form of schizophrenia, “fluctuat[ing] between the seemingly contradictory
forces of engagement and isolationism,” creating a sharp contrast between
its domestic constitutionalism and its international relations, in which “the
United States belies those very same principles of justice and equity to which
it owes the acclaim and the envy of the international human rights commu-
nity”» Although the United States has clearly exempted itself from inter-
national human rights regimes, as van der Vyver notes, it nonetheless has
participated actively in the drafting of multinational human rights treaties
and has enthusiastically promoted and participated in other types of mul-
tilateral treaties. Thus “isolationism” does not appear to be the appropriate
descriptor of U.S. policy and practice. The United States’ approach is per-
haps more accurately described in terms of the tension between unilateral-
ism and multilateralism, and its apparently contradictory positions may be
reconciled when viewed through the lens of perceived American “interests,”
as illustrated by its approach to treaties governing economic relations.

Economic Treaties: A Different Path

Consideration of the United States’ accession to, or compliance with,
human rights agreements could lead one to believe that it is simply unwill-
ing to participate meaningfully in multilateral treaty regimes. With respect
to arms limitations treaties and environmental agreements, the U.S. pattern
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of leveraging its influence in the drafting and negotiation phases, but then
refusing to sign or ratify treaties, has been replicated. Thus, for example, the
United States played a strong role in negotiations over the Comprehensive
Test Ban Treaty and the Kyoto Protocol to the UN Framework Convention
on Climate Change and signed the resulting agreements, but it has failed to
ratify them.”* Similarly the U.S. has ratified but done little to comply with the
Nuclear Nonproliferation Treaty and the Chemical Weapons Convention,
withdrawn from the Anti-Ballistic Missile Treaty, and refused to become a
party to the treaty banning anti-personnel mines.’

However, in assessing U.S. participation in and compliance with interna-
tional legal regimes, it is useful to contrast what van der Vyver termed the
United States’” “schizophrenic” approach to some types of multilateral con-
ventions with its attitudes toward treaties addressing economic issues. The
United States’ strong endorsement of and participation in these regimes
illustrate that it is not averse to multilateral agreements, and that where there
is the political will, the process of ratification by the Senate can simply be
avoided. As noted above, the U.S. was highly influential in the creation of the
World Bank and International Monetary Fund. Since that time, it has par-
ticipated in the establishment of numerous other multilateral treaty regimes
designed to facilitate international trade, finance, and property rights, most
notably the 1947 General Agreement on Tariffs and Trade (GATT), which
was modified in 1994 by the Marrakesh Agreement Establishing the World
Trade Organization (WTO), the General Agreement on Trade in Services,
the Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPS), and a number of related agreements implemented under the
“umbrella” of the WTO.2¢ During what has been termed the Clinton era of
“aggressive multilateralism,” the U.S. also advocated for and joined the 1994
North America Free Trade Agreement (NAFTA), which superseded a free-
trade agreement with Canada.”” According to the Office of the U.S. Trade
Representative, total trade among the U.S., Canada, and Mexico more than
doubled between 1993 and 2002.2¢

In contrast to the long delays that have accompanied the ratification of
human rights treaties, as a general rule the United States has rapidly become
a party to these economic agreements. As law professor Connie de la Vega
points out, one reason for this disparity is that human rights treaties and
economic agreements are often implemented through different domestic
mechanisms. Whereas human rights conventions, if they are signed at all,
are sent to the Senate for ratification, a process has emerged whereby eco-
nomic or trade-related treaties are adopted by agreement between Congress
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and the executive. Because such agreements require the approval of a simple
majority in Congress, they tend to pass more quickly and are not usually
burdened by the reservations, understandings, and declarations that attend
Senate ratifications.”®

There are also significant disparities in the effective domestic enforcement
of international commitments. Human rights treaties that have been ratified
are often accompanied by declarations that the treaties, or salient articles
thereof, will not be considered self-executing.® This means that Congress
must pass implementing legislation before the courts will enforce the treaties,
and often this legislation is either not enacted or includes provisions limit-
ing the effectiveness or enforceability of the treaties in significant ways.” On
the other hand, treaties entered into through agreements between Congress
and the executive are the direct product of legislation, and therefore their
enforceability is not subject to further hurdles.

Although this explains the mechanism by which trade or economic
agreements have been “fast-tracked” while human rights treaties often lin-
ger in limbo, it does not address why these disparate approaches have been
adopted. If the United States was actually averse to committing itself to mul-
tilateral treaty regimes, it would seem unlikely that a means for avoiding the
ratification process would have been developed. Instead, it may be that the
United States has promoted international economic regimes because these
agreements and institutions have been structured to provide concrete mate-
rial benefits to the U.S. and other “developed” countries, and because the
decision-making processes within these institutions tend to protect the eco-
nomically powerful.»* There is, of course, a domestic balance to be struck
between the desire of U.S. businesses to access markets globally and to pro-
tect them at home. As James Gathii observes:

In the debate running up to the Trade Act of 2002, this tension was per-
haps best demonstrated by the desire to empower the President to enter
into new free trade agreements, while at the same time a growing sense
that domestic labor and the environment ought to be protected from for-
eign investors in the United States. Yet, there was a simultaneous desire
to ensure that U.S. investors would not have to be encumbered by similar
limitations abroad.”s?

Generally, however, the U.S. government has enthusiastically participated
in the economic treaty regimes that it has helped institute over the past sev-

eral decades, a pattern that stands in sharp contrast to its reluctance to com-
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ply with human rights, arms limitation, or environmental treaty regimes. If
one views the United States’ choice to act unilaterally or multilaterally in any
given situation as a function of the perceived benefit to relatively immediate
American interests, then the contrast in these positions is not so much hypo-
critical as it is consistent with an agenda that focuses on advancing American
hegemony.

U.S. Military Engagements

The history of U.S. military engagements since the end of World War II
is far beyond the scope of this chapter, but it bears noting that the U.S. mili-
tary’s direct and indirect use of armed force during this period also reflects
the contradictions permeating American attitudes toward international law
more generally. During this period the United States has wielded its influ-
ence where it could to obtain UN support for its positions, but when it could
not get that support it has not hesitated to act in defiance of international
opinion. Thus, for example, throughout the Cold War era, the United States
voted against dozens of General Assembly resolutions condemning apartheid
in southern Africa;** vetoed dozens of Security Council resolutions critical
of Israel, supporting only those lacking provisions for effective enforcement;
and voted against some two hundred General Assembly resolutions support-
ing Palestinian rights or condemning Israeli actions as illegal.»® On several
occasions, when the United States could obtain UN Security Council reso-
lutions to support its actions—as it did with respect to Korea in 1950 and
Kuwait in 1990—it relied on this evidence of multilateral support to justify
what were, for the most part, unilateral military ventures.=

Until 1990 effective Security Council action was preempted by the exer-
cise of the permanent members’ veto powers. The United States obtained
UN approval of the “police action”—that is, war—in Korea only because the
Soviet Union was boycotting Security Council meetings in an attempt to
force UN recognition of the People’s Republic of China. Even then, Security
Council action was prohibited by the terms of the Charter, but the U.S. man-
aged to get the General Assembly to adopt a “United for Peace” resolution
authorizing the deployment of troops in Korea under a unified American
command.”” Throughout the next several decades, the United States engaged
in numerous military interventions, generally in the name of fighting com-
munism and almost always unilaterally and in violation of the UN Charter’s
provisions for the protection of the territorial integrity of states and their
right to self-determination.
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Thus, for example, in the 1950s Central Intelligence Agency (CIA) opera-
tives were deployed to ensure the overthrow of the Mossadegh government in
Iran and install Shah Mohammed Reza Pahlavi;** to support a coup in Gua-
temala replacing democratically elected president Jacobo Arbenz with mili-
tary leaders more sympathetic to the interests of U.S. corporations;** and to
coordinate “counterinsurgency” actions from Costa Rica and Cuba to South-
east Asia, Morocco, Egypt, and Lebanon.** This was followed in the 1960s
with the United States’ exacerbation of conflict in the recently independent
“Belgian” Congo and the consequent assassination of Patrice Lumumba; the
employment of counterinsurgency forces in Peru, Uruguay, and Bolivia; sup-
port for military coups détat in Brazil, the Dominican Republic, Indonesia,
and Ghana; attempts to overthrow the government of Fidel Castro in Cuba;
and the deployment of U.S. troops in numerous countries.**

Similarly, in the 1970s, the U.S. supported attempts to overthrow the
democratically elected government of Jose Figueres in Costa Rica, backed
Augusto Pinochet’s coup and subsequent reign of terror in Chile, as well as
the dictatorial regime of Anastasio Somoza in Nicaragua, and intervened
in Jamaica to undermine the government of Michael Manley.* Using some
combination of U.S. troops, CIA operatives, and mercenaries, the U.S. sub-
verted democratic political processes in Zaire, Angola, and the Seychelle
Islands, among other locations.'s During the following decade, similar tac-
tics were used throughout Latin America, perhaps most visibly in Nicara-
gua and El Salvador, as well as in the direct U.S. invasions of Grenada and
Panama.'* U.S. troops were sent to Lebanon to support an Israeli incursion
and to the Sinai to ensure Israel’s control of the Gaza Strip. Libyan cities were
bombed and a Libyan airliner was shot down by U.S. forces, perhaps pro-
voking the attack on a Pan American Airlines flight over Scotland.*s CIA
and military personnel were also sent to support the mujahedin fighting the
Soviet Union in Afghanistan, thus strengthening the Taliban forces against
whom the United States remains at war at the time of this writing."

The U.S. war in Southeast Asia was its largest and most controversial
military engagement during the second half of the twentieth century. Begin-
ning in the early 1950s, with the dispatching of military “advisers” to sup-
port French efforts to maintain their colonial regime in Vietnam, the United
States engaged in a protracted war to “contain communism” in Asia that
would ultimately result in several million deaths in Vietnam, Laos, and Cam-
bodia. Throughout this conflict, the American officials who promoted the
U.S. military involvement in Southeast Asia,'¥ with its many parallels to ear-
lier U.S. wars to “liberate” or pacify other territories,*® consistently invoked
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exceptionalist arguments for what was increasingly accepted as a war being
fought in violation of international law.** Repeatedly the Vietnam War was
justified as an effort to defend freedom and democracy in the face of com-
munist aggression, but the broader notion of bringing “civilization” to Asia
was never far behind.®® Stanley Karnow observes that Americans in Vietnam
often “considered it their duty to educate the ‘natives’—ijust as, in their day,
French administrators were committed to the mission civilisatrice”> When
this mission met with staunch resistance, a U.S. military officer in Vietnam
would explain the devastation of the Ben Tre provincial capital by saying, “It
became necessary to destroy the town to save it,” just as General Shafter had
said in 1899 about the war in the Philippines.’

As Neil Sheehan says about this era in U.S. history, “Americans perceived
their order as a new and benevolent form of international guidance. . . .
Washington wanted native regimes that would act as surrogates for Ameri-
can power. The goal was to achieve the sway over allies and dependencies
which every imperial nation needs to work its will in world affairs without
the structure of old-fashioned colonialism.** While this approach was not
particularly successful in Vietnam, it has apparently continued to undergird
U.S. foreign policy, with its “benevolent” goals justifying both the self-lauda-
tory and self-exempting aspects of American exceptionalism. As Mary Ellen
O’Connell observes:

Officials in the Reagan Administration . . . applied this [exceptionalist]
thinking to international law on the use of force. The belief also appears
in the Clinton Administration policies . . . regarding the North Atlantic
Treaty Organization (NATO) and its right to use force without [UN] Secu-
rity Council authorization. American exceptionalism is fully evident on
the part of those who proposed invading Iraq in the aftermath of Septem-
ber 114

With the end of the Cold War and the apparent extension of U.S. influence
across the globe, one can see both unilateral and multilateral approaches to
international law as consistent with an approach that places priority on the
protection of perceived American interests. During this era the United States
promoted and shaped international organizations and norms, generally advo-
cating that all states should comply with the global rule of law, while selec-
tively choosing to exempt itself from those institutions and treaty regimes
when it appeared that participation would be detrimental to ensuring Amer-
ican primacy. Viewed through this ideological lens of “America First,* what
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might otherwise be criticized as hypocrisy or “flip-flopping” was justified
by the assertion that U.S. interests are sometimes best served by unilateral
action and sometimes by multilateral action, and that, in either case, democ-
racy and freedom were being advanced for humanity as a whole. The follow-
ing section considers some of the problematic aspects of this claim.

The Contemporary World Order:
Reconsidering the Benefits of U.S. Hegemony

The Postwar Vision of Global Peace and Security

What has happened to the vision of worldwide peace and security with
which the postwar era began? Has the selective participation of the United
States in international institutions and treaty regimes succeeded in fur-
thering its vision not only of American dominance but of global freedom,
democracy, and prosperity? As discussed in chapter 7, the dynamics of the
Cold War preempted effective constraints on the use of military power by
the United Nations, perhaps also averting a third world war through a series
of proxy wars and military interventions by the “superpowers” Since the
end of the Cold War, wars have been or are being fought in the Persian
Gulf, the Balkans, Afghanistan, and Iraq, and armed conflict continues to
plague much of the planet. The roots of much of what is termed “intrastate”
conflict can be traced to the reality that, in the postwar era, self-determi-
nation was limited to the recognition of former colonies as independent
states, a recognition contingent upon their acceptance of colonial boundar-
ies. This set the stage for “nationalist” struggles, either for independence or
for control of state power within the extant framework of the international
legal system.

The extent to which this dynamic has undermined any hope of actual
peace or security for the world’s peoples in the postwar years was illustrated
by cultural geographer Bernard Neitschmann, who found that as of 1993 there
were ninety-seven wars between states and the nations over which they were
attempting to exercise political control compared to one “state versus state”
war and six “nation versus nation” wars.”® He calculated the average duration
of “state versus state” wars waged between 1945 and 1993 as 2.8 years, in con-
trast to an average of 10.2 years for “state versus nation” wars. Neitschmann
also estimated that approximately 36 million refugees were attributable to
conflicts between states and nations as of 1993, and that between 1945 and
1993 over 8o percent of all deaths attributable to genocide were the result of
state-directed genocides against the peoples of nations.’”

220 | The New World Order and American Hegemony



With President Truman’s introduction of the construct in his 1949 Inau-
gural Address, “development” was identified as the presumptive and inevi-
table path of human progress, and “underdevelopment” as its “naturally
occurring” precondition.”® This entirely ahistorical framing absolved the
colonial powers of responsibility for the effects of centuries of exploitation
and precluded recognition that the “development” of the North may have
been dependent upon the “underdevelopment” of the South.** Rich states
assumed no responsibility to compensate former colonies or even to refrain
from using their disparate political or economic power in an exploitative
manner; poor states did not have even the choice of “opting out” of the global
economy but instead were expected to “develop” along a predetermined path
with the “assistance” of foreign investment, loans, and occasional infusions
of humanitarian aid.

Constrained to operating within the political and economic structures
established by the major powers, the hopes and energies that accompa-
nied the wave of the national liberation movements in the 1960s were soon
replaced by the realization that “independence” would not be accompanied
by significant social restructuring or improvement in economic welfare.
Beginning in 1972, international financial institutions shifted their focus to
the concept of meeting “basic needs’—needs defined entirely from a West-
ern perspective.’*® Even this proved beyond the capacity of the structures of
“development,” but it did provide yet another rationale for intervention in the
domestic affairs of the states receiving Western “aid”*® These interventions
were intensified by the reintroduction of monetarist policies favoring dereg-
ulation and by “structural adjustment” programs introduced in the 1980s,
with their requirements that debtor countries eliminate subsidies for local
agriculture and industries, and sacrifice social welfare programs in favor of
debt service, “free markets,” and production for export.’®> The delinking of
the dollar from the gold standard allowed the economies of the industrial-
ized North to expand far beyond their productive capacity, but only “debtor”
states were subjected to the rigors of the adjustment programs,** a double
standard that did not pass unnoticed in the wake of the American fiscal col-
lapse of 2008.1

Finally, it bears noting that the price paid for a “self-determination” lim-
ited to nominal political independence was, to quote Swiss development
scholar Gilbert Rist, the loss of “self-definition”: “From 1949 onwards, often
without realizing it, more than two billion inhabitants of the planet found
themselves changing their name, being ‘officially’ regarded as they appeared
in the eyes of others, called upon to deepen their Westernization by repu-

The New World Order and American Hegemony | 221



diating their own values® If one presumes that there is no alternative to
the Western model of civilization and development, this may be dismissed
as an unfortunate by-product of inevitable progress. However, if the current
trajectory of world order is, in fact, unsustainable, this loss of values and
identity represents a significant limitation not only of individual options but
of the alternatives available to the international community as a whole. Rist
concludes his study of the history of the construct of development with the
admonition that the “greatest danger we face is a refusal to face reality, be it
out of conformity or fear”**® In that spirit, our assessments of the success and
potential of international legal structures must take into account some harsh
realities.

Contemporary Global Realities

In June 2008 the British Medical Journal reported that approximately 5.4
million people died violently in armed conflict between 1955 and 2002, a fig-
ure that did not include related deaths from starvation, disease or injury.”
According to GlobalSecurity.org, a defense think tank based in Alexandria,
Virginia,

The United Nations defines “major wars” as military conflicts inflicting
1,000 battlefield deaths per year. In 1965 there were 10 major wars under
way. The new millennium began with much of the world consumed in
armed conflict or cultivating an uncertain peace. As of mid-2005, there
were eight major wars under way [down from 15 at the end of 2003], with
as many as two dozen “lesser” conflicts ongoing with varying degrees of
intensity."®*

It identifies 206 past wars, all occurring since World War II, and 42 cur-
rent conflicts as of mid-2008, many of which have lasted for decades, not-
ing that most are intrastate wars in which at least 75 percent of those killed
or wounded are civilians.”® The annual Conflict Barometer published by
the Heidelberg Institute for International Conflict Resolution documented
328 “political conflicts” in 2007, 6 of which it classified as wars, 25 as severe
crises involving massive violence, and 99 as conflicts involving sporadic
violence.”°

The “development” statistics are equally grim. Of the approximately 6 bil-
lion people in the world, some 1.1 billion lack access to safe drinking water
and 2.6 billion lack basic sanitation, even though household water require-
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ments generally represent less than 5 percent of a country’s total water use.”
The percentage of the population with access to improved sanitation, water,
and basic nutrition generally increased between 1990 and 2004, but none-
theless in twenty-two countries classified as “least developed” by the United
Nations Development Programme (UNDP), almost two-thirds of the popu-
lation lacked improved sanitation and were deemed “undernourished.”'”?
Although the last three decades of the twentieth century saw some improve-
ment in life expectancy, in these countries it had risen only from about forty-
five to fifty-three years, and infant mortality in 2005 was almost twenty times
higher than it was in high-income countries.”> According to UN reports, one
of every twelve or thirteen children worldwide will die before age five, almost
all from preventable causes.”

In 2008 the World Bank adjusted its measure of extreme poverty from an
income of less than U.S. $1 to less than $1.25 per day, and determined that
under this standard there were 1.4 billion people living in extreme poverty.”s
Forty percent of the world’s population lives on less than U.S. $2 per day;
their income accounts for 5 percent of global income, and the richest 20 per-
cent receive 75 percent of the income.”® There is a widespread belief—in the
United States, at least—that although many people around the world are poor,
their living conditions are improving. However, according to the 2003 UNDP
human development report, fifty-four countries were poorer than they had
been a decade earlier and overall human development, as measured by an
amalgam of income, life expectancy, and literacy, fell in twenty-one countries
during the 1990s.77 Its 2007/2008 report notes that “more than 8o percent of
the world’s population lives in countries where income differentials are wid-
ening” Reflecting the presumption that growth rather than redistribution of
wealth was to be the solution, it continues, “One consequence is that more
growth is needed to achieve an equivalent poverty reduction outcome.”7*

The UNDP also reports that climate change—global warming, in partic-
ular—is now “a scientifically established fact” likely to lead to “substantial
damage to human well-being and prosperity by the end of this century;” even
if one were to presume that “the world were a single country, with its citi-
zens all enjoying similar income levels and all exposed more or less to the
same effects of climate change”” In fact, of course, the projected increase
in droughts, devastating storms, and rising sea levels will affect the poorest
areas first, and most harshly.* Between 2000 and 2004 approximately 262
million people were impacted by “climate disasters,” with “over 98 percent
of them in the developing world”® The immediate effect of such disasters
include malnutrition, lack of access to drinking water and basic sanitation,
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the spread of communicable disease, and all the other problems attending
mass displacement of populations. The long-term effects of climate change
are likely, of course, to be dramatically more severe.®*

In the meantime, vast swaths of land have been rendered uninhabitable
by the relentless quest for “progress.”® According to the World Bank, during
the twentieth century the planet lost about 20 percent of its forested lands, a
loss “concentrated in developing countries, driven by the growing demand
for timber and agricultural land”* Desertification now affects one-third of
the earth’s land mass and more than a billion people living in 110 countries.”®
It is estimated that between thirty thousand and fifty thousand species are
lost each year, in contrast to “the ‘natural’ rate of extinction before the advent
of the human era, considered to be roughly one species every four years
The World Bank, no less, warns that about 12 percent of the world’s bird spe-
cies, 24 percent of mammal species, and 30 percent of fish species are either
in immediate danger of, or vulnerable to, extinction.”” Human cultures are
being eradicated at an even faster pace. As of 2004 there were 204 human
languages with “speaker communities” of fewer than ten people, and another
344 languages with fewer than a hundred speakers. At the beginning of the
twenty-first century there were approximately 7,000 distinct languages spo-
ken; by the end of the century, it is projected that half these languages will
have been lost, along with the cultures, knowledge, and worldviews they
hold.”

In considering possible responses to the state of the world briefly described
in this section, we turn to the United States” assertion that it represents the
ideal to be emulated by all other states.

The United States: A Single Sustainable Model?

A premise of the version of American exceptionalism considered through-
out this book is that the United States represents Western civilization at its
apex, and that the rest of the world is best served by emulating its progress.
Two aspects of American “achievements” are generally referenced—the
United States’ unparalleled economic, political, and military strength, on the
one hand, and American “values” and constitutional rights, on the other. In
the 1940s Henry Luce extended the notion of Americas “manifest destiny”
into the postwar era with his description of “America as the dynamic center
of ever-widening spheres of enterprise, America as the training center of the
skilled servants of mankind, America as the Good Samaritan . . . and Amer-
ica as the powerhouse of the ideals of Freedom and Justice”® To paraphrase
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Ronald Reagan, how stands this city on the hill? In assessing the appropriate-
ness of the global projection of an American model, it is helpful to consider
whether universalization of the American visions and realities is viable or
desirable.

Consideration of contemporary realities can begin with acknowledg-
ing that the United States has established and maintained its position as the
world’s military, economic, and political superpower by virtue of controlling
a hugely disproportionate share of global wealth and resources. Worldwide,
about five hundred billionaires control assets equivalent to those of the bot-
tom half the world’s population, and at least half of those billionaires are
Americans.” American military power is maintained at the cost of about
$400 billion per year, an amount exceeding the resources devoted to military
strength by all other countries combined.®* The U.S., with only 5 percent of
the world’s population, consumes 25 to 30 percent of its natural resources,
and creates 25 percent of its pollution.” Regardless of how optimistically one
projects future economic growth, these numbers on their face undermine
the premise that it would be possible for all other countries to replicate the
United States
be better off if that were possible.

There is an additional problem with this prong of the exceptionalist thesis.
Despite the grossly disproportionate control the United States exercises over
the world’s resources and material wealth, it has not been particularly success-
ful in developing economic, social, or political structures that are sustainable
in the long run or that provide adequately for the general welfare. Within the
United States, the top 1 percent of the population controls between 33 and 40
percent of the country’s wealth and receives more after-tax income than the
bottom 40 percent of the population combined.”* These disparities in both
wealth and income have, moreover, grown significantly over the past several
decades.®* The Census Bureau reported that the proportion of Americans
living in poverty rose significantly in 2001, and that the income of middle-
class households had also fallen. The richest 20 percent of the population
received 50 percent of all household income, up from 45 percent in 1985, and
the poorest 20 percent received 3.5 percent of the total, down from 4 percent
in 1985." Meanwhile the average real annual compensation for the top one
hundred U.S. corporate executives rose from forty times the average worker’s
salary in 1970 to more than one thousand times in 1998.¢

The result is that those at the bottom of the socioeconomic structure face
malnutrition, infant mortality, and unemployment rates equal to those of
many “Third World” countries. Thus, for example, according to congressio-

success, as well as the notion that the world as a whole would
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nal testimony by Oglala Sioux Tribal President John Yellow Bird Steele in
March 2007, on the Pine Ridge reservation in South Dakota life expectancy
for men was forty-eight years and for women fifty-two, the unemployment
rate was 80 percent, the average annual family income about $3,700, and
almost half the population over forty years of age had diabetes.”” More gen-
erally, 30 million people in the U.S. go hungry, 12 million of them children,*
and an estimated 750,000 Americans are homeless on any given night. The
public education system is abysmal, having produced 44 million function-
ally illiterate adults,** and the United States has the poorest public health
care system in the industrialized world, leaving about 45 million Americans
without health insurance.> It would appear that the U.S. has not been able to
solve the problems of “underdevelopment” even within its own borders.

While there is much to be said for the “American values” of freedom,
democracy, equality, and other constitutional rights in the abstract, the
United States falls far short of providing a global model. It is difficult to rec-
oncile the oft-touted virtue of freedom with the fact that as of mid-2007 there
were approximately 2.3 million people in American prisons and jails, giving
the United States 25 percent of all the world’s prisoners and the highest per
capita incarceration rate on the planet.>>* With respect to racial equality, peo-
ple of color in the United States are disproportionately affected by all these
issues. One-third to one-half of all young black men in America can expect
to be imprisoned before they turn thirty, and although African Americans
make up only 13 percent of the population they account for half the prison
population.® African American and Latino/a poverty rates are about twice
the nationwide average,*** and on many American Indian reservation unem-
ployment rates have ranged from 60 to 9o percent for decades.>*> Although
there has been some expansion of constitutional rights over the past several
decades, as a result of the so-called wars on crime, drugs, and terrorism, as
well as the backlash against many of the gains of the civil rights movement,
we have seen significant restrictions of individual rights and liberties during
the past generation.>®

Considering these factors—and the many similar statistics that could be
added to this litany—it seems reasonable to conclude that the status quo is
neither sustainable from an ecological perspective nor beneficial to the vast
majority of the world’s peoples, even most Americans. While the post-World
War II international order may have developed institutional mechanisms
for reducing the potential for mass uprisings or dramatic political change,
its stated objectives of achieving a lasting international peace undergirded
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by improved social and economic conditions have not been met.>” Viewed
from this perspective, is “terrorism” the primary threat to global well-being
or a fairly predictable response to increasingly untenable conditions of life?
Is the extension of Western civilization through aggressive military action,
backed by ever tougher international economic policies, the solution, or an
intensification of the problem?

The current American position seems to be one that relies heavily on the
statist, or Westphalian, construct to assert the primacy of the United States,
yet simultaneously projects both its visions and the institutions it has been
instrumental in creating upon the rest of the world.>® In so doing, U.S. rep-
resentatives invoke the familiar themes of American exceptionalism that
have been the subject of previous chapters: human progress as a unilinear
trajectory in which “man” dominates nature through science and technol-
ogy, Western civilization as the highest stage of human social evolution, and
the United States as both the best representative of that civilization and the
model for its future development. As noted in previous chapters, national
leaders today continue to invoke the exceptionalist imagery of the United
States as representing the “shining city upon a hill,” that “perfect ideal” of
freedom, democracy, and human rights.>® If this is the story that defines
the United States’ relationship to international law, its extraordinary influ-
ence over international legal institutions, as well as the specific instances in
which American officials either insist upon compliance with the rule of law
or exempt themselves from its provisions, can be understood not as “bully-
ing” or hypocrisy but as intrinsic to a larger and relatively coherent strategy
for preserving the gains of Western civilization and ensuring the progressive
advance of humanity.

To the extent one accepts the narrative in these terms, one may disagree with
particular U.S. policies or practices, but the underlying premises of American
exceptionalism need not be contested. As Andrew Bracevitch puts it,

As long as Americans remain in denial . . . they will continue to fancy
that some version of global war offers an antidote to Islamic radicalism.
The United States will modernize and enhance its nuclear strike capabili-
ties while professing outrage that others should seek similar capabilities.
Americans will treat climate change as a problem to be nickel-and-dimed.
They will guzzle imported oil, binge on imported goods, and indulge in
imperial dreams. All the while, Washington will issue high-minded proc-
lamations testifying to the approaching triumph of democracy everywhere
and forever.?°
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If, however, one sees extant problems of global instability—ongoing wars,
ecological disintegration, and the growing disparities in income or social
well-being—as incapable of being resolved by the current international
regime, perhaps even as caused by the policies and practices of “civilized”
states, a different story will have to be told, and lived by, that challenges both
the contemporary framework of international law and the precepts of Amer-
ican exceptionalism.
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Confronting American

Exceptionalism

In a fractured age, when cynicism is god, here is a possible her-
esy: we live by stories, we also live in them. One way or another
we are living the stories planted in us early or along the way,
or we are also living the stories we planted—knowingly or
unknowingly—in ourselves. We live stories that either give our
lives meaning or negate it with meaninglessness. If we change
the stories we live by, quite possibly we change our lives.

—Ben Okri, A Way of Being Free

This book is about the tremendous power of the narrative of Ameri-
can exceptionalism. This narrative presumes that human history is best
understood as a linear progression toward higher stages of civilization, that
Western civilization represents the apex of this history, and that the United
States embodies the best and most advanced stage of Western civilization
and, therefore, human history to date. As discussed in earlier chapters, the
construct of American exceptionalism was invoked to justify the settle-
ment and expansion of English colonies in North America, the creation of
the United States as an independent country, its territorial expansion across
the continent, and the extension of American military and political power
around the globe. In the wake of World War II, as the U.S. has become “an
emergent global empire, the first in the history of the world,™ its increasingly
hegemonic power is proffered as evidence of its inherent superiority, its evo-
lutionary “fitness” to remake the world in its image.

The American “creation story, with its framing of origins and purpose,
has remained remarkably consistent over time, rationalizing the superim-
position of the U.S. model onto international economic, political, and legal
systems as well as individual states across the planet. The previous chap-
ters have outlined some of the presumptions, historical origins, and conse-
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quences of this ideology, focusing on ways in which the United States has
both relied upon and shaped international law while selectively exempting
itself from its application with the exceptionalist argument that it repre-
sented a higher, more evolved, form of civilization. As the United States’
extraordinary influence is exercised over increasingly unified, or “global-
ized,” systems of power in the twenty-first century, a critical analysis of the
emerging structures of international governance and the U.S. influence over
them is imperative.

The “new paradigm” of international law currently promoted by the
United States and acknowledged by many of its allies in the so-called war
on terror is not, in fact, a distinct paradigm, for it does not embody funda-
mental revisions of the premises of the “old” paradigm of law developed by
European colonial powers and adapted to accommodate the “decoloniza-
tion” imperative of the twentieth century. States, as currently recognized,
are to remain the primary “actors” in the arenas of international law and
politics, while economic power will continue to be channeled through the
institutions controlled by the states of the North, particularly the United
States. What is new may best be characterized as the explicit incorporation
of American exceptionalism into international law and structures of gover-
nance. Invoking the exigencies of recent changes in unconventional warfare
waged by nonstate entities—namely, “global terrorism”—and, more broadly,
the discontent manifest by peoples governed by arbitrarily created states
incapable of meeting their expectations for improved living conditions, the
U.S. has attempted to obtain widespread acquiescence to its “exceptional”
power and a less constrained ability to unilaterally change what is accepted
as international law.

We can, of course, continue along the current path of intensifying the
extension of “Western civilization” and “American values” to the planet,
an approach which, while enriching and empowering some, has created,
from the perspective of much of the world, more problems than it has
solved. As an alternative, this chapter suggests that the current state of the
world requires us to reconsider our understandings of “the enemy” posing
the greatest danger to human wellbeing, and argues that the decoloniza-
tion of international law is a necessary prerequisite to a truly sustainable
world order. In light of the tremendous influence currently wielded by the
United States in the international arena, meaningful change will require
challenging the story of American exceptionalism and acknowledging
a much broader range of stories reflecting the “pluriverse” of human
experience.
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Meeting the Enemy

Contextual Considerations

The parameters of the “new paradigm” of international law that many
agree is emerging are contested but, given the extraordinary power of the
United States, it will be strongly shaped by the “new American international-
ism” that was the hallmark of the George W. Bush administration’s foreign
policy. Accepting the presidential nomination in November 2008, Barack
Obama indicated that international relations under his administration may
have a kinder, gentler face, but the underlying message was remarkably con-
sistent: you are with us or against us, and America will remain in charge
because it represents the highest ideals of Western civilization.* In light of the
serious problems briefly sketched in the preceding chapter and faced by all
peoples today, it is incumbent on us to consider the premises upon which the
vision of “American internationalism” relies.

Perhaps the most significant characteristic of the world order that
emerged over the past several centuries, and has been consolidated in recent
decades, is the extent to which all peoples and lands have been pulled into
the orbit of what is commonly called Western civilization. As outlined in
chapter 1, the most salient features of this paradigm include its collapsing
of all human societies and histories into a universal and linear “story” in
which human purpose is equated with “man’s” distinction from and domi-
nation of nature. In this story there is a linear path of evolutionary devel-
opment toward more advanced stages of human progress; that progress is
measured by “rationality,” primarily in terms of scientific and technologi-
cal advances; and, using these standards, Western civilization represents
the capstone of human history. That which embodies Western civilization
is most often defined in contrast to what it is not—namely, the uncivilized,
savage, or barbaric Other.

The premises of the “war on terror” waged by the United States are deeply
embedded in this worldview, including as they do the assertions that this
is a struggle against “evil”; that evil, or Otherness, is embodied in terrorists
and those who support them; that the battle must be waged militarily as well
as ideologically; and that, because the enemy is uncivilized, the old rules of
engagement have been rendered moot. The bottom line, therefore, is that
civilization itself, along with the freedom and democracy it produced, is in
danger, and the United States, as the world’s foremost representative of West-
ern civilization, is best positioned to lead this war to save civilization and
pave the way for collective advance to the next stage of human progress.
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Although the ultimate goal is framed in terms of the benefits to human-
kind as a whole, because of the United States’ unique positioning it becomes
rational to argue that saving the “American way of life” is critical to the collec-
tive project. In turn, this allows the ideology of “America First” to seem rea-
sonable not simply from a selfish perspective but from one that purportedly
has the larger interests of humanity at heart. The United States “remain(s]
the most prosperous, powerful nation on Earth,” President Obama reiter-
ated in his January 2009 Inaugural Address, going on to emphasize that “we
will restore science to its rightful place, and wield technology’s wonders” to
ensure its continued dominance. While outlining a different path from that
taken by his predecessor, Obama attempted to reassure the American public
that the end he sought was entirely consistent with the familiar and trium-
phalist narrative of American exceptionalism: “We will not apologize for our
way of life, nor will we waver in its defense.”

The question is whether—even within the strict confines of a “rational”
Western perspective—this approach is supported by contemporary realities.
Western science and technology, and the development they have fueled, have
brought the planet to the brink of ecological disaster, potentially the sort of
disaster from which no one, regardless of wealth, power, or “civilized” status,
will be immune. The institutions of world government have failed to pre-
vent military conflicts or deter the creation of weapons capable of increas-
ingly effective human and ecological devastation. The recognition of for-
merly “backward” or colonized peoples as “independent states” has, in many
respects, perpetuated the dynamic of colonialism both by internalizing it
within states and by transferring power away from state-based global institu-
tions to military and economic alliances dedicated to maintaining the status
quo. The benefits of Western civilization promised to Others in return for
their assimilation into its structures—economic development and advances
in health care, education, and general social welfare—have not materialized,
leaving huge sectors of humanity not only in poverty but without the social
systems and community-based institutions that previously ensured their
physical and cultural survival.

Is Terrorism the Enemy?

As noted in chapter 1, global terrorism has been defined by U.S. leaders
as the primary threat to human civilization, and fighting terrorism is at the
heart of their “new paradigm” of international law. As legal scholar Richard
Falk reminds us, “The inflammatory use of the word ‘terrorism’ to associate
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certain forms of political violence with moral depravity and extreme crimi-
nality has had the double effect of repudiating one set of political projects
while sanitizing those of adversaries, regardless of the scope and effects of
their reliance on violence” An analysis of what should properly be termed
terrorism is beyond the parameters of this book, but brief consideration of
one example, the evolution of “improvised explosive devices”—often consid-
ered the prototypical “terrorist” weapon—illustrates why we need to consider
alternative paradigms for the emerging international order.

In Buda’s Wagon: A Brief History of the Car Bomb, historian and political
theorist Mike Davis tells the disturbing story of the rise of the “poor man’s air
force”s After tracing its modern origins to a bomb placed by an Italian anar-
chist in a horse-drawn wagon on Wall Street in 1920, Davis notes that “the
car bomb was not fully conceptualized as a weapon of urban warfare until
January 12, 1947, when rightwing Zionist guerrillas, the Stern Gang, drove a
truckload of explosives into a British police station in Haifa, Palestine, kill-
ing 4 and injuring 140¢ Used sporadically in the 1960s, notably in Saigon
and Algiers, improvised explosive devices reached a new level of destructive
capacity in 1970 and 1972, when car bombs utilizing ammonium nitrate were
detonated, respectively, by students in Wisconsin protesting U.S. involve-
ment in the war in Vietnam and by the Provisional Irish Republican Army in
Belfast. According to Davis,

Hezbollah’s ruthless and brilliant use of car bombs in Lebanon in the 1980s
to counter the advanced military technology of the United States and Israel
soon emboldened a dozen other groups. . . . Many of the new-generation car
bombers were graduates of the sabotage and explosives courses set up by the
CIA and Pakistani Inter-Services Intelligence (ISI), with Saudi financing, in
the mid-1980s to train mujahedin to terrorize the Russians then occupying
Kabul. Others learned their skills at training camps sponsored by other gov-
ernments (India and Iran, especially), or simply cribbed the requisite formu-
las from explosives manuals in widespread circulation in the United States.”

Theresult, he observes, is “the irreversible globalization of car-bombing know-
how”; its most recent resurgence is in Iraq, where the U.S. occupation was met
with more than five hundred fatal bombings between 2003 and 2006.

This is but one vignette in the history of the terrorism currently character-
ized as the primary enemy of “civilization,” yet it reminds us of the many factors
that must be taken into account in assessing our collective security. Whatever
normative judgment one wishes to make about those who employ “irregular”
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methods to inflict violence on their enemies, they cannot simply be dismissed
as “irrational” or “barbaric” It is both rational and predictable that individu-
als and peoples who see themselves as oppressed will use whatever means
are available to them to seek redress of their grievances. The car bomb was a
weapon developed by those without access to large-scale military resources,
and it was used to counter what were portrayed almost uniformly as political
injustices, most often territorial occupation by a hostile power. In response, the
more traditional powers provided financing, supplies, and training to coun-
terinsurgency movements—such as the mujahedin in Afghanistan—thereby
increasing the availability of the technology and often putting it in the hands of
those later classified as enemies rather than allies.® The result is widely accessi-
ble destructive capacity for which there is no “technological fix”; adding armor
plating to vehicles or concrete barricades around buildings simply shifts the
focus of attacks to “soft” targets, resulting in more civilian casualties.”® Increas-
ingly frequent and intrusive surveillance and security checkpoints curtail the
liberties of the general population and inspire ever more creative responses by
those who would circumvent such measures. This creates an entirely predict-
able downward spiral of attack and counterattack, fear and repression.

Framing terrorism as the primary enemy of all humanity has allowed inter-
national visions of a more equitable and sustainable world to be refocused on
the creation of an increasingly militarized planet. As Falk puts it, the challenge
to the status quo embodied in the “rise of megaterrorism” has “strengthen([ed]
the hand of those that insist on an integrated structure of global security, the
practical effect of which is to provide a rationale for the reorganization of
world order in the form of a post-Westphalian global empire administered by
the United States, itself converted into a new hybrid political creature, at once
the leading and most sovereignty-oriented territorial state and the nonterri-
torial overlord of the world”™ However, just as the focus on terrorism as the
enemy makes a militarized response seem reasonable, each expansion of uni-
lateral power by the United States fuels “waves of spontaneous opposition,™
leaving us with the prospect of “systemic chaos” in Immanuel Wallerstein’s
words, or “global fascism,” to use Richard Falk’s phrase.”

Looking for Larger Solutions

Considering the current state of the world, it is reasonable to posit that
intensification of the approaches which have brought us to this point will not
solve the global problems—including but by no means limited to terrorism—
documented by various international organizations. If all the “development”
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programs initiated by UN agencies and international financial institutions
such as the IMF and World Bank have resulted in greater gaps between rich
and poor, with growing numbers of those in desperate poverty, why initiate
yet another “Development Decade” or require more “structural adjustments”?
If science and technology have had devastating ecological consequences,
why would we rely on those means to resolve the problems they have caused?
Why should peoples who have long been deemed Other by the West, and
who, prior to their colonization or enslavement, were perfectly clear about
their own human worth and dignity, strive to assimilate into Western cul-
tures, relying upon the “rights” to freedom or equality now being proclaimed
by those cultures as “universal” values? Why would increasingly repressive
governmental measures and the occupation of more peoples’ lands reduce
the appeal of “self-help” to those with limited access to military resources?

The current framing of “world order” and the potential for change offered
within the narrow confines of its Euroderivative paradigm have too many of the
hallmarks of the stereotypical image of alchemy: neither the desired end nor
the chosen path are interrogated in any meaningful manner; instead, variants
of failed strategies are repeated as we are instructed to remain in denial about
the consequences, to believe that the resultant toxic by-products or wasted
resources, human as well as natural, are simply part of the price of “progress.”s
If one assumes that the existing order is both desirable and sustainable—or
that there are no viable alternatives—it may make sense to believe that par-
ticular threats to the status quo can be isolated, identified as “the enemy” (i.e.,
the manifestation of evil that threatens civilization), and destroyed. However,
if one sees the status quo as unsustainable, and the ongoing destruction of the
natural world, innumerable human societies, and a multiplicity of worldviews
as having been caused in significant measure by the advance of Western civi-
lization, “the enemy” takes on a very different shape. Insisting that we, collec-
tively, are on the only path to progress, or that there can be only one path, or
that “progress” is the ultimate goal, limits our vision and leaves us entrenched
in cycles of fear and destruction. Given current global realities and the enor-
mous amounts of human energy and resources going into their maintenance,
surely it is worth questioning the presumptions of, and considering alterna-
tives to, the status quo, thereby changing the stories we live by.

Decolonizing International Law

The tremendous influence of European colonization and the expansion
of the United States’ material wealth and political influence on the current
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global order—legal, political, and economic—cannot be denied. The point of
highlighting these related histories is not to speculate about what might have
been had events taken a different course nor to engage in a calculus of redress
for historic wrongs. It is, rather, to foster an awareness of the extent to which
these histories, and the understandings of the world they embodied, have
shaped our current realities and the presumptions we bring to discussions of
alternatives to contemporary international legal and political structures.
Legal scholar David Kennedy observes, “International law has seen itself
as the voice of civilization, of the center, of the modern, of the future, and of
universal humanism and progress against, or in dialog with, the voices of the
non-Christian world, the primitive, underdeveloped, non-Western, outlaw
world of those who do not yet see things from a high place® Previous chap-
ters have described how the decolonization process of the twentieth century
was closely supervised by the colonial powers themselves, and implemented
entirely within the framework of international relations they had developed.
In other words, both the analysis of the wrongs of colonialism and the means
by which they were to be redressed were determined by the perpetrators. In
the international legal system, the state-based structures of law and gover-
nance initially intended to facilitate relations between “civilized” powers were
expanded to incorporate some formerly colonized nations as independent
countries, leaving most internally colonized Indigenous peoples as “minori-
ties” within established states. By maintaining control over the mechanisms
for the collective imposition of sanctions and the use of force, precluding
substantive transformation of international law without their consent, and
consolidating significant power within economic institutions, the domi-
nant powers ensured not only that the legacy of colonialism would remain
unredressed but that colonial relations would be reproduced in various new
forms.” The contemporary world order has not been effectively decolonized
and, perhaps as a result, faces structural crises of enormous magnitudes.

Recentering Peoples; Decentering States

Substantive decolonization will not be accomplished solely in the realm of
law. However, as illustrated by the legal history discussed in chapters 2 and 3,
law has always been central to the colonial enterprise, and therefore meaning-
ful decolonization will require a fundamental restructuring of international
law and its attendant institutions.” In approaching this task, it is helpful to
begin with some observations by law professor B. S. Chimni on the work of
international lawyers and scholars in India during their first “postcolonial”
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decades. According to Chimni, Indian scholars “indicted colonial interna-
tional law for legitimizing the subjugation and oppression of Asian peoples,’
“emphasized that Asian states were not strangers to the idea of international
law” nor culturally incapable of full participation in the international legal
system, and developed a strategy of global coalition building to bring about
change within, and expansion of, that system.”

The benefits of the work undertaken by these scholars, Chimni observes,
included the recording of contributions made by Asian peoples to the evolu-
tion of law, a more realistic approach to structural changes, and an empha-
sis on the inclusion of the world’s vast majority of Third World peoples. He
notes, however, that three basic weaknesses undermined their approach. One
was that “the end of colonialism was equated with the end of international
relations based on exploitation and violence,” with a resulting failure “to see
that the structures that had spawned colonialism remained in place”* A sec-
ond was that the adoption of positivist methodology prevented international
legal scholars from addressing “the world beyond rules,” precluding analyses
of how institutions function within historical and political contexts. Finally,
Chimni observes that “the first generation of international law scholarship
represented the post colonial State as standing above conflicts and classes
and the role of the intellectuals was viewed as supporting this State in its
nation building tasks”* This, he concludes, resulted in a blindness to the vio-
lence of the state, an initial neglect of human rights law, an acceptance of
lawmaking as the prerogative of government bureaucrats, and exclusion of
“consideration of the impact of international legal structures on the lives of
ordinary men and women,” and therefore the impact of their resistance to
the policies and practices imposed by these structures.

Extrapolating from this case study in the decolonization of law, we can
posit some new premises from which to begin the reconstruction of our
world order. These include, though are not limited to, the recognition that
all peoples, not simply the states purporting to represent them, are the right-
ful subjects of international law; that societies of all different types have rich
histories of developing systems to govern their relations with others; that his-
torical context and political effects cannot be detached from legal norms or
institutions; and that blindly adopting either the methodologies or structures
of the currently hegemonic model will predictably reproduce the relation-
ships upon which it was founded and which it continues to maintain. With
this very basic conceptual shift, the claim to universality so central not only
to the ideology of Western civilization but also to the contemporary interna-
tional legal system begins to crumble.
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If we take the all peoples premise seriously, we see that it refers not sim-
ply to the aggregate of individual atomized “units” within the global world
order but to peoples, with their own multilayered identities, cultures, histo-
ries, and worldviews. Gustavo Esteva and Madhu Suri Prakash remind us
that “our grassroots experiences continue to teach us that we do not live in
a universe, but in a pluriverse; that the universality in the human condition
claimed by human rights propagators exists only in their minority world-
view.”? Given the multiplicity of perspectives readily evident to anyone will-
ing to see them, the assertion of any universal Truth requires a concomitant
deprecation of the alternatives. Thus, in order for Western civilization to
represent the apex of human history, rather than simply one of many pos-
sible forms of social organization, it had to define itself in opposition to the
Other, for without that Other it could not validate its claims to suprem-
acy.** The first step in decolonizing law, therefore, requires suspension of
the notion of universality and its concomitant division of humanity into the
“civilized” and the Other.

If we understand our surroundings as a pluriverse rather than the uni-
verse, we can begin to deconstruct the institutions whose purpose is the “glo-
balization” of all humanity, thereby opening up the “space,” both literal and
conceptual, for a multiplicity of adaptive systems of social organization. This
possibility is recognized, at least potentially, in the contemporary notion of
self-determination, which, as legal scholar Hurst Hannum reminds us, is in
“constant evolution”* Hannum chronicles this evolution from the Wilsonian
position, which gave “lip service” to national aspirations but included no
meaningful right to be free from external domination, to the decolonization
phase in which the right of non-self-governing territories to independence
was recognized, to a third and contemporary stage in which international law
purports to guarantee more extensive human rights but “generally exclud[es]
a right to independent statehood He concludes that “the norm of self-
determination in the post-colonial era is both a shield that protects a state (in
most cases) from secession and a spear that pierces the governmental veil of
sovereignty behind which undemocratic or discriminatory regimes attempt
to hide”” As this summary illustrates, states are still viewed as the primary
“actors” of international law and the goal of national liberation movements is
presumed to be statehood. If the liberatory potential of self-determination is
to be realized, the sanctity of extant state formations as well as the construct
of statehood itself will need to be interrogated.

European states themselves were the product of colonization and con-
quest, and they used their self-reflective descriptions of what it meant to be a
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“civilized state” to justify the imposition of colonial regimes upon other parts
of the world.*® The distinctions they drew between those deemed savage or
barbarian and those recognized as civilized were critical underpinnings of
the international legal order they constructed—one that conditioned rights
on state recognition, rationalized conquest with the doctrine of “discovery,’
and used the “higher purpose” of spreading civilization to justify what were
otherwise unconscionable policies.”

Thus, for example, as Makau Mutua summarizes, the “Scramble for
Africa; driven by the need for raw materials and markets for European capi-
talism and purportedly given ‘legal’ cover by the 1885 Berlin Conference, was
responsible for the imposition of the modern state on Africa”* Because in
“creating the new states, European powers treated Africa as terra nullius or
no-mans land,’* the boundaries they drew on their maps had no relation-
ship to the cultural, political, or economic realities of the peoples whom they
knew inhabited the lands at issue. The result, of course, was a system in which
preexisting nations and communities were both divided between separate
colonies and forcibly merged with other peoples. After “independence” the
new states were maintained by their internal elites and their “international
patrons,” their juridical statehood and international legitimacy compensat-
ing, in Mutua’s terms, for their lack of internal legitimacy.®* As legal scholar
Tayyab Mahmud explains, the transformation of colonial possessions into
modern states often

involved territorial cartographies without regard to cultural, linguistic,
historical, or topographical coherence. . . . The resulting postcolonial “con-
trived state” is often a mockery of the right of self-determination because
territory rather than a distinct people become the primary frame of refer-
ence of the right. . . . Colonial lineage and the process of territorial demar-
cation of postcolonial states ensured that internal colonialism became the
rule rather than the exception.®

Conditioning the right of decolonization on the adoption of colonially
imposed state structures and boundaries was therefore not the granting, or
recognition, of a right to self-determination but, as Mutua puts it, a process
of “legitimiz[ing] the denial of sovereignty to pre-colonial, independent Afri-
can states and communities.”**

A predictable result of the imposition of state structures upon colonized
territories was the creation of entities that “have more often than not failed
to develop into cohesive political units having legitimacy, and have been
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plagued by separatist movements, civil wars, and seccessions”* Having
imposed a definition of “success” upon the newly independent states with-
out taking responsibility for ensuring that they had the resources to meet its
requirements, much less allowing them to have input into the definition, the
powerful states of the North have now declared many of these “failed states,”
using that label to justify the reimposition of some form of colonial “super-
vision*® Since the early 1990s, proposals have been made for international
interventions into states with “governance problems;” proposals that extend
and formalize the “good governance” requirements imposed by international
development agencies by suggesting that international law be adjusted struc-
turally to accommodate new forms of guardianship or trusteeship over these
failed states.”

This approach has many problems. It is generally acknowledged that wide-
spread poverty, with its attendant lack of access to basic nutrition, sanitation,
housing, health care, and education, underlies the inability of governments to
ensure basic security, creating a downward spiral of disintegrating social net-
works, dysfunctional distribution systems for food and other basic necessi-
ties, the rise of predatory crime and private security forces, heightened levels
of “ethnic” violence, and a resulting rise in displaced persons and refugees.*®
As law professor Ruth Gordon explains, many Western analysts believe that
this is the result of a rush to decolonization (a view that does not necessarily
entail acknowledgment that these problems are rooted in the process of colo-
nization itself) and propose some version of international trusteeship as a
solution.” This would require a redefinition of sovereignty and a repudiation
of the principles of self-determination, sovereign equality, and noninterven-
tion so fundamental to contemporary international law.* International legal
scholar Henry Richardson points out that incorporating the construct of
“failed states” into international law in this manner, without addressing the
relationship between failures of governance and economic injustice, would
effectively “re-legalize” colonialism by reinforcing the authority of Northern
states and leading toward “a ‘directorate’ international order”+

The potential for the “failed states” notion to undermine international law,
which professors Gordon and Richardson warned of in the mid-1990s, has
been manifest not only in the more general ways they predicted but also in
the United States’ current war on terror. Thus, for example, in attempting to
justify the United States’ intent not to comply with the Geneva Conventions
in the course of its invasion and occupation of Afghanistan, in early 2002
Assistant Attorney General (now federal appellate judge) Jay Bybee wrote a
lengthy memorandum to White House and Defense Department attorneys
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in which he argued that “there are ample grounds for the President to deter-
mine that Afghanistan was a failed State, and on that basis to suspend per-
formance of our Geneva III obligations towards it,” extending this rationale
even to the humanitarian protections generally considered non-derogable.+
Bybee’s argument utilizes the construct of failed states to rationalize U.S. dis-
regard for the rule of law by circling back to the old argument that the law
governing “civilized” states need not be applied to those deemed less than
tully civilized.

Global institutions could, however, use the need for changes in interna-
tional law illustrated by the problems of those states described as “failed” or
“failing” as an opportunity to acknowledge that the problems of colonialism
have not been adequately addressed by contemporary legal institutions. In
turn, this acknowledgment could serve as the basis for structural changes
that help decolonize the law, rather than reinforcing the disparities of wealth
and power that it currently serves to protect.® Richardson points out that
instead of accepting “the implicit notion among some elites that self-deter-
mination is an illicit claim whose proponents are best suppressed in the
name of international public order;’** we could find in the construct “a duty,
specified to those countries of the world community having the sufficient
resources, of establishing international transparent process in a declared
‘failed’ state designed to eliminate, in the short term, all pockets of abject
poverty. . . . [And] to support irreversible, locally empowering development
process to ensure such poverty would never return’+

Or, as Gordon has advocated, we could turn the usual stereotype of the
colonial Other “on its head and assume that people are quite capable of gov-
erning themselves+ She observes that international law, as currently con-
structed, “focuses on institutions and the privileges and powers of states; the
silence of the peoples of these communities, in transforming international
law, is deafening”+ If international legal norms and institutions are to be
reconstructed in a truly liberatory fashion there must be room for all voices
and a multiplicity of perspectives, and the creation of this space requires
stepping back from the fundamental premise that the purpose of interna-
tional law is to articulate and enforce one universal worldview.* In light of
this history, as well as the willingness of many contemporary legal scholars to
acknowledge that the Westphalian system has outlived its political utility, it
seems reasonable to consider solutions that would empower and liberate the
peoples and nations upon which state structures have been imposed, rather
than limiting our “post-statist” options to the framework created by the most
powerful states.
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Acknowledging a Pluriverse of Human Values

As discussed in earlier chapters, the legitimacy of the paradigm of West-
ern civilization rests on its claim to be bringing the twin virtues of “devel-
opment” and “universal rights” to all humanity. From this perspective,
challenges to the purportedly Western values of freedom, democracy, and
equality are portrayed as attempts to revert to a pre-Enlightenment “stage” of
civilization in which societies were ruled by dictators of one sort or another,
unconstrained by the need to respect individual rights. On the other hand,
the human rights paradigm, like that of development, has been challenged as
a “Trojan horse” through which Western powers are attempting to remake all
other cultures in their own image.®

Even as the rights of peoples to maintain their culture and identity have
been recognized,”® the movement to expand the catalogue of universally
agreed-upon rights has gained momentum, leading to debates about the
legality and acceptability of particular social practices or legal sanctions such
as the death penalty or female genital circumcision (or mutilation, depend-
ing on one’s perspective).” One expects that there are truly universal values
common to all peoples, but finding them by exploring the multiverse of
actual worldviews and their attendant values is a very different thing from
imposing them by fiat.

If international law is to be decolonized the process must be grounded in
the perspectives of those who have been colonized and our conceptions of
human rights law broadened to recognize the diversity of human perspectives.
To begin with, the debates over the “universality” of human rights would be
substantially recast—and the resistance generated by the imposition of West-
ern “values” via human rights law significantly alleviated—if states did not
exercise almost unlimited power over the peoples and nations within their
claimed territorial boundaries. Human rights law has been generated in large
measure to counter repressive state action and limit state power, and, as a
result, it presumes and, in many ways, reinforces the perceived legitimacy of
state structures. The notion of “rights” must also be open to interrogation, if
we are to be inclusive of various understandings of human freedom and pur-
pose, and measures of optimal systems of governance. In many cultures, peo-
ple see themselves as having responsibilities rather than rights—responsibili-
ties to one another, to coming generations, and to the earth itself. From such
perspectives, justice may be perceived as the antithesis of what we in the West
associate with law. According to social philosopher Robert Vachon, among
many traditional Indigenous cultures “it is difficult to understand that rights
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or entitlements could be homocentrically defined by a human being. That they,
furthermore, could be defined by a sovereign state . . . is almost ridiculous.”s

It is, by definition, impossible to summarize the many understandings of
what truly constitutes justice and how “rights” are viewed by different peo-
ples. It is useful, however, to consider a few examples. Some address broad
constructs of justice. Esteva and Prakash report that within the “pluriverse”
of the sixteen Indian peoples of the Mexican province of Oaxaca, Indigenous
traditions of justice have prevailed, even as they have adapted to five cen-
turies of invasions. They quote one Indigenous Oaxacan’s observation that
Westerners “represent justice with a blindfolded woman. We want her with
her eyes well open, to fully appreciate what is happening. Instead of neutrality
or impartiality, we want compassion. The person committing a crime needs
to be understood, rather than submitted to a trial”# Similarly a municipal
president in Oaxaca lamented, “I can no longer do what is fair. Every time I
try to bring justice to our community, applying our traditional practices to
amend wrongdoings, a human rights activist comes to stop me.”s*

Particular “values” such as freedom, or equality, are also contested. Thus,
for example, a year after the United States invaded Afghanistan, Sonali Kol-
hatkar, vice president of the Afghan Women’s Mission, contrasted George
W. Bush’s self-congratulatory statements about having freed Afghan moth-
ers and daughters from the veil with the harsh realities of their daily lives:
“What good is an uncovered face if it is starving to death?” she asked.”* Not-
ing that their most significant problems were starvation, lack of shelter and
health care, civil disorder, and ethnic cleansing, Kolhatkar emphasized the
priority for women in Afghanistan was not to be freed from the burqa, but
“for the U.S. to stop imposing freedom through bombs, stop backing human
rights violators and warlords, and stop hindering the security forces from
expanding.”s®

Decolonizing human rights discourse means, among other things, asking
what “freedom” means and who gets to decide. The United States’ 2003 inva-
sion and subsequent occupation of Iraq were named “Operation Iraqi Free-
dom” and, according to a 2006 White House “fact sheet,” Iraq was to be con-
sidered “free” upon implementation of a Western-style political democracy in
which all sectors of the Iraqi population are represented and the government
is secured by police and military forces accountable to the rule of law.” For
many Iraqis, however, “freedom” is not the term they would use to character-
ize this invasion and occupation. A study by Iraqi physicians working with
epidemiologists at Johns Hopkins University, published in October 2006,
estimated that 655,000 more people had died in Iraq since the invasion than

Confronting American Exceptionalism | 243



would have died had the invasion not occurred,” and many sources reported
that the civilian death toll had likely exceeded one million by early 2008.
According to Human Rights Watch and other organizations, U.S. forces in
Iraq failed to curb massive looting of governmental facilities in the after-
math of the invasion, did not guard military arsenals, and disbanded security
forces, creating a climate in which theft, car-jackings, kidnappings, and sex-
ual assaults could be committed with impunity.®> A common complaint was
that neither Iraqi civilians nor U.S. soldiers were clearly informed of the rules
of engagement, with the result that civilians have been disappeared, detained,
and killed, and homes demolished by tank and artillery fire.* Some Iraqis
like Fatima al-Naddaf, a spokesperson for a women’s advocacy organization
in Baghdad, consider themselves anything but liberated: “Before, Iraq was
under sanctions, but at least it was a free country, not occupied”®* Accord-
ing to al-Naddaf, the mass detentions of Iraqi men have jeopardized not only
their safety but that of women and children, and the incarceration of women
has been underreported as well. Similarly sixty-three-year-old Asmaa Ali
observes, “now I feel Iraq has become like a big prison.”®

Such stories illustrate that true self-determination cannot be achieved sim-
ply by the imposition, welcomed or not, of independent statehood; instead it
must encompass the ability of all peoples to determine the meaning of free-
dom for themselves. One alternative vision of this construct was presented
in author Mari Sandoz’s interpretation of Lakota views in her biography of
Tesunke Witko, otherwise known as Crazy Horse. Describing treaty talks in
which U.S. representatives asked the Lakotas to appoint “one head chief” to
negotiate with the federal government, Sandoz says:

The Indians had held their eagle-wing fans between their faces and the one
speaking, not wishing to hear these words. It was not so easy to do this
thing that was asked. The Lakotas were not the men to follow like pack
mares as it seemed the whites did. Today they might listen to this one,
tomorrow to that, or to none at all, for they were free men.**

This framing, of course, represents a secondhand understanding of actual
Lakota perspectives but nonetheless captures the gulf that can exist between
peoples’ understandings of both freedom and democratic governance.
Cadwallader Colden, author of the first systematic account in English
of Iroquoian social and political life, reported, “The Five [Haudenosaunee]
Nations have such absolute Notions of Liberty that they allow of no Kind of
Superiority of one over another, and banish all Servitude from their Territo-
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ries”® Similarly, according to the English explorer John Long, “The Iroquois
laugh when you talk to them about obedience to kings [because] they cannot
reconcile the idea of submission with the dignity of man.”*® As these observa-
tions illustrate, for many peoples the version of freedom that the United States
has attempted to “bestow” upon them has represented the opposite of free-
dom, and the attendant civilization promulgated by the U.S. has signified the
destruction of all they hold sacred. For similar reasons “progress”—at least
when defined as movement up a hierarchy of civilization—is often regarded
as inversely correlated with the ability to be truly self-determining.®

Articulating alternate visions of human freedom in any comprehensive
way, and disentangling them from the many layers of presumptions about
history and progress that undergird the master narrative through which con-
temporary international law defines itself, is a project far beyond the scope
of this book. It also would be an inappropriate goal; peoples must be free to
tell their own stories on their own terms—a process diametrically opposed
to “collecting” worldviews like anthropologically “discovered” artifacts and
collapsing them into a master narrative.®®

Attempts to unleash the liberatory potential of alternative systems of
world order need not mean the wholesale destruction of current mecha-
nisms for international consultation and cooperation, but these institutions
and procedures must certainly be opened to the wide range of perspectives
and histories embodied in the stories of the peoples of the world. Lumbee
legal scholar Robert Williams provides one example of the positive effects of
opening an international body, the Working Group on Indigenous Peoples,
to such stories. Williams explains that the Working Group set aside the usual
“screening” mechanisms employed in such venues—determinations of what
is considered valid evidence and who has standing to present it—to allow for
broader participation. After summarizing just a few of the stories he heard
over the course of a decade,® Williams concludes that, even within the limits
of UN procedures and the statist structures of contemporary international
law, this process had a visible impact on the legal institutions through which
colonialism continues to function:

Through such stories told to the Working Group and other international
human rights forums . . . indigenous peoples have described the effects of
international law’s continued adherence to the European doctrine of dis-
covery. Under the exclusive jurisdiction of settler state regimes, indigenous
peoples’ collective rights as distinct peoples with distinct cultural identities
have been denied by settler state governments. The territories they have

Confronting American Exceptionalism | 245



traditionally occupied have been invaded and colonized without compen-
sation. Their self-governing autonomy has been systematically destroyed.
Their treaties have been declared legal nullities. Such stories told by indig-
enous peoples for the past decade have raised consciousness in interna-
tional human rights forums about the continuing genocidal threat of the
European doctrine of discovery. . . . And through the power of their sto-
ries, indigenous peoples have begun to transform legal thought and doc-
trine about the rights that matter to them under international law.”

Without these stories, it is unlikely that the 2007 Declaration on the
Rights of Indigenous Peoples ever would have been passed by the UN Gen-
eral Assembly.

The process was obstructed for more than a quarter-century by resistance
from the major settler colonial states, most notably the United States, Can-
ada, Australia, and New Zealand, none of whom voted for the Declaration,
but ultimately it did recognize the rights of Indigenous peoples to determine
their own identities; to maintain and preserve their own histories, cultures,
religions, and systems of health and education; to determine their own
political status and, in limited fashion, to exercise political autonomy; to be
protected upon their own lands and in controlling their natural resources;
to have their treaties recognized and enforced; and to have such redress as
is possible for lands and resources taken from them without their free and
informed consent.” If this much can be accomplished within a system that,
quite literally, was created out of, and for the purpose of, exploiting Indig-
enous peoples, the possibilities for a truly different world order that does not
presume the superiority of Western civilization are worth considering.

Breaking out of the unidimensional and highly constricted understanding
of rights and freedoms as they have been defined by the purveyors of West-
ern civilization will require nuanced discussions that distinguish between
the renunciation of the vision of a grand Eurocentric “march through his-
tory” and the notion that one state of affairs cannot be characterized as more
desirable than another. As Terry Eagleton warns,

To argue against History as progressive is not, of course, to claim that there
is never any progress at all. . . . [A]nyone who did would be making quite
as meta-narrational a claim as someone who thought that history has been
steadily on the up since the sack of Rome. But this is different from believ-
ing that, say, there is a universal pattern to history characterized by an
inexorable growth of productive forces.”
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Similarly, with respect to the protection of human rights, it is necessary to
distinguish arguments against the imposition of one universal set of “rights”
from the advocacy of simplistic cultural or moral relativism. As Esteva and
Prakash emphasize, “those who have the courage to depart from the Grand
March of Human Rights have countless other cultural paths open to them.
These cultural alternatives do not entail alliances with the Pinochets, the Pol
Pots, the oppressors of Tibet, the Burmese military dictatorship, the propaga-
tors of Hindu dowry deaths or Islamic fundamentalism.””? Pluralism, which
acknowledges the significance of deeply held values within particular per-
spectives or cultures, is in many respects diametrically opposed to relativism,
which eviscerates collective values, replacing them with a universe of decon-
textualized, “free floating” beliefs.”

Rather than defining freedom, equality, democracy, and other “values” in
terms of rights guaranteed by a system of law “emanat[ing] from the legis-
lative organ of the state, which has the monopoly of legitimate violence to
enforce it;”> we can consider how they are, and have been, understood by
peoples in the many traditions that have been appropriated by and often
assimilated into the structures imposed through colonial domination. We
can acknowledge the importance of the rule of law—including the rights it
purports to guarantee—to the extent we acknowledge the realities of con-
temporary state power, but we need not concede that the extant balance of
political or economic power, or the hegemonic history it would impose upon
us, comprises all our reality.”®

Challenging American Exceptionalism

The previous section offered some reflections on the decolonization of
international law, a process that will inevitably involve reconsideration of
many premises those in the West have come to regard as foundational truths.
This book makes no pretense of offering global “solutions” for the crises we
face, collectively, in the twenty-first century. Indeed, if the history outlined
herein tells us anything, it may be that the search for “universal” answers
is misbegotten. Speaking with respect to the deconstruction of development
theory, Gilbert Rist says,

To dwell so much on the Western specificity of the “development” belief
would have been rather futile if one were then to claim that one’s own con-
clusions were universal. Respect for cultural diversity, then, prohibits gen-
eralizations. There are numerous ways of living a “good life,” and it is up
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to each society to invent its own. But this in no way justifies the injustices
of the present day, when some continue to “develop” while others have to
make do with a “happy poverty”—on the false grounds that this corre-
sponds to their particular culture.””

Similarly, with respect to international law more generally, it seems clear
that we must be receptive to the vast pluriverse of alternative worldviews
without falling into a simplistic relativism that precludes addressing con-
crete injustices.

In an analysis that can be usefully adapted to the problems discussed in
this book, Rist proposes three “paths” to address problems resulting from the
presumption that human history is inevitably the story of development and
growth. The first is to take a rational approach to growth that recognizes the
importance of all peoples’ living conditions but, rather than relying on the
abstract principle of free trade, consciously addresses international inequali-
ties as well as environmental devastation. He summarizes this as “manag[ing]
without illusions a system that is known to be perverse””® A similar approach
to the extant system of international law—one that acknowledges its inher-
ent, historically rooted inequities and “manages” them with an eye to real-
izing its stated goals of international peace and security, including a genuine
right to self-determination—would at least create some space in which the
purposes and effects of international law and policies could be more hon-
estly addressed and decisions about the allocation of the system’s resources
imbued with a higher degree of transparency and accountability.

The second path, which Rist describes as “a wager on the positive aspects
of exclusion,”” reinforces alternatives developed by “social movements in the
South which have stopped expecting everything to come from the good will
of those in power, and no longer believe either in aid or in international co-
operation”® In economic terms, this involves removing the constraints that
prevent subordinated communities from becoming self-reliant or reviving
their own value systems. From a legal perspective, it could mean rolling back
the efforts of states and international institutions to uniformly regulate all
aspects of human behavior and social interaction, again providing the space
to rediscover and reestablish legal processes whose effectiveness would be
measured by the degree to which they result in “justice” as understood by the
community at issue. Again, this does not require a retreat into relativism or
localized majority rule; each community would still function in relationship
to state and international structures, and a balance would have to be worked
out as to the role of these larger institutions. However, that could be done, as
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it were, from the bottom up, with the well-being of all affected peoples as the
measure, thus reversing the current trend of ever increasing micro-manage-
ment of social relations determined by an abstracted and centralized power
and enforced by its monopoly on armed force.

Rist’s third path involves theory, the development of “strategies of transgres-
sion” designed to “extricate thought from the circle of belief” As part of this
process he emphasizes the need to step back from our beliefs, to challenge ideas
considered self-evident in ordinary discourse, to construct non-hegemonic
explanatory models, and to build general understandings of the field (econom-
ics in his case, law in ours) that include factors normally considered outside the
discipline and that recognize a wide range of historic and cultural realities.*> As
he concludes, “the point is to prepare the ground for post-development—which
should not be confused with ‘anti-development. To want to do something dif-
ferent from what has been done so far does not mean doing the opposite” In
“preparing the ground” for a reenvisioned and reconstructed system of inter-
national law capable of protecting the well-being of all peoples, our “strategies
of transgression” must, of course, take into account the ideological and material
realities of our time. Given the extraordinary military, economic, and politi-
cal power currently wielded by the United States, it is unlikely that substantive
change can occur without addressing its approach to international law and
institutions. This, in turn, means confronting American exceptionalism.

In waging its current war on terror, the U.S. government has taken the
position that the new and ever changing threat of global terrorism justifies
policies and practices that fail to comply with accepted norms of interna-
tional law, particularly those governing the use of force and ensuring basic
human rights. U.S. representatives have asserted that a new paradigm now
governs international law and claim to be implementing a “distinctly Ameri-
can internationalism.” While emphasizing the importance of the global rule
of law, the U.S. has chosen to exempt itself from many of its particular appli-
cations and constraints. In this process, American officials have character-
ized the opposition as “evil”—embodied in terrorists and rogue states—and
argued that established rules of warfare do not apply because this enemy
does not behave rationally. More generally, the U.S. claims to be the preemi-
nent representative of Western civilization, waging a war to preserve its most
sacred values of freedom and democracy. These values are posited as uni-
versally “right and true” and thus, while the United States may appear to be
shunning norms and institutions established by the international commu-
nity, it claims to be doing so for the higher purpose of extending the benefits
of civilization to all.®
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Is the “new internationalism” simply a guise for rejecting the past half-
century of international institution building in favor of the exercise of raw
power? If so, redress for the injustices wrought by this war on terror could
be obtained quite simply by adherence to the rule of law—a straightforward
solution, albeit one quite difficult to implement given contemporary political
and military realities. While compliance with extant international law would
certainly go a long way toward protecting basic human rights and counter-
ing allegations of American hypocrisy, I believe that the history discussed
thus far illustrates that this proposal, standing alone, is inadequate for two
fundamental reasons.

The first goes to the nature of the United States’ relationship to interna-
tional law. U.S. officials are not simply rejecting international law wholesale
any more than the “founding fathers” were when declaring their indepen-
dence from Britain in 1776. Like their predecessors, contemporary American
leaders rely upon the international law and legal institutions that justify their
control over the lands, peoples, natural resources, and markets which allow
them to maintain their hegemonic status. The exceptionalism now being
asserted is not fundamentally different from that claimed by the founders
when they utilized the colonial law of their era to justify their occupation of
North America, but asserted a prerogative to deviate from its strictures for
the greater good of bringing Western civilization to a more advanced stage.
The claimed need to deviate from otherwise applicable legal standards for
the higher purpose of preserving and advancing civilization by combating
evil, or savagery, is the same argument proffered by the earliest Crusaders
and conquistadors, the Puritans in the early American colonies, the settlers
and soldiers who slaughtered American Indian peoples, the military forces
occupying northern Mexico, and the American general who decided that it
might be necessary to exterminate half the Filipino people to bring the ben-
efits of civilization to the other half. The primary distinction is that, in the
twenty-first century, American officials are the direct beneficiaries of a cen-
tury of tremendous U.S. influence over the organizations that articulate and
implement this law.

The fundamental premise of American exceptionalism—that it is accept-
able and sometimes necessary to violate international law for a “greater
good” which can be determined only by American leaders—cannot be suc-
cessfully countered by the argument that the United States is violating inter-
national law. That fact has already been accounted for, explicitly or implicitly.
Challenges to the exceptionalist stance will succeed only if they engage the
underlying worldview that posits Western civilization as the highest stage of
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a process of unilinear and inevitable human development, and the American
state as its most advanced iteration. Otherwise, one is reduced to accepting
the underlying premise and arguing simply that the “greater good” at issue
is not sufficiently “good” to justify this or that particular deviation from the
rule of law.

The second reason why simply insisting on adherence to international
law is inadequate to resolve some of the most fundamental questions of
global peace and security, as well as human wellbeing more generally, goes
to the nature of the international legal system. As discussed throughout this
book, it is an order that was self-consciously designed to accommodate rela-
tions between the “civilized” states of Europe and later extended to encom-
pass states recognized by the original members of this “community” as suf-
ficiently assimilated into this system. Although contemporary geopolitical
realities must be acknowledged, of course, it is also becoming evident that
the political, economic, and military structures created by these states have
brought us to a place that is neither just nor sustainable. Simply insisting
that the United States “play by the rules” of this international order will not
resolve the most fundamental problems that have been generated by that
order. This, of course, is the broader project of “decolonizing” international
law.

As we are forced to confront the reality that “civilization” may be rap-
idly rendering the planet uninhabitable,* we must rethink the fundamental
premises of the deeply embedded notions of manifest destiny, human prog-
ress, and American exceptionalism. Few Americans today are willing to jus-
tify aggressive wars or genocidal policies on the basis of racial superiority
or because “God told us to do it” Such blatant excuses would, one hopes,
be quickly dismissed as criminal or pathological. However, when confronted
with the history of destruction undertaken in the name of manifest destiny
or some variant thereof, many retreat to the “ultimate good” theory in which
good is defined in terms of Euroderivative notions of progress, civilization,
freedom, and democracy. It is this denial of historical reality that must be
confronted in the exceptionalist narrative. The process of decolonizing inter-
national law will require addressing many uncomfortable truths, not least of
which is that “the enemy” cannot be blithely defined as terrorism or opposi-
tion to Western civilization. If we are willing to critically examine and con-
cretely deconstruct the presumptions underlying the contemporary world
order, we may find a pluriverse of surviving histories and worldviews that
encompass understandings of—perhaps even routes to—freedom and justice
long lost to those of us who have been “civilized”
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